
























































































































































(2) The assessment of emotional or behavioral disturbance,
solely for educational purposes, using psychological techniques and

(6) Americans with Disabilities Act (ADA) 42 U.S.C.
§12101; and

procedures is considered the practice of school psychology.

(3) The delivery of school psychological services in the
public schools of this state shall be consistent with nationally recog-
nized standards for the practice of school psychology. Licensees pro-
viding school psychological services in a private school should comply
with those same nationally recognized standards where possible, but at
a minimum, must comply with all applicable Council rules, including
those related to informed consent, notification of the right to file a com-
plaint, competency, forensic services, and misuse of services.

(c) The specialist in school psychology license permits the li-

(7) HIPAA when practicing in a private school.

(g) Informed Consent in a Public School. Informed consent
for a Licensed Specialist in School Psychology must be obtained in
accordance with the Individuals with Disabilities Education Improve-
ment Act (IDEIA) and the U.S. Department of Education's rules gov-
erning parental consent when delivering school psychological services
in the public schools, and is considered to meet the requirements for
informed consent under Board rules. No additional informed consent,
specific to any Council rules, is necessary in this context. Licensees
providing psychological services under subsection (e)(2) of this sec-

censee to provide school psychological services only in public and pri-

tion or in a private school however, must obtain informed consent as

vate schools. A person utilizing this license may not provide psycho-

otherwise required by the Council rules.

logical services in any context or capacity outside of a public or private
school.

(d) The correct title for an individual holding a specialist in
school psychology license is Licensed Specialist in School Psychol-
ogy or LSSP. An LSSP who has achieved certification as a Nationally
Certified School Psychologist (NCSP) may use this credential along
with the license title of LSSP.

(e) Providers of Psychological Services Within the Public
Schools.

(1) School psychological services may be provided in
Texas public schools only by individuals authorized by this Council
to provide such services. Individuals who may provide such school
psychological services include:

(A) LSSPs;
(B) Those individuals listed in §463.11; and
(C) Individuals seeking to fulfill the licensing require-

ments of §463.10 of this title (relating to Licensed Psychological As-
sociate) or §463.12 of this title (relating to Licensed Psychologist).

(2) Licensees who do not hold the specialist in school psy-
chology license may contract for specific types of psychological ser-
vices, such as clinical psychology, counseling psychology, neuropsy-
chology, and family therapy, but any such contracting may not involve
the broad range of school psychological services listed in subsection

(b)(1) of this rule.

(3) An LSSP who contracts with a school to provide school
psychological services must notify the school of any intent or plan to
subcontract or assign those services to another provider prior to en-
tering into the agreement. An LSSP subject to this provision shall be
responsible for ensuring the school psychological services delivered
comply with subsection (b)(3) above.

(f) Compliance with Applicable Education Laws. LSSPs shall
comply with all applicable state and federal laws affecting the practice
of school psychology, including, but not limited to:

(1) Texas Education Code;

(2) Family Educational Rights and Privacy Act (FERPA),
20 U.S.C. §1232g;

(3) Individuals with Disabilities Education Improvement
Act (IDEIA), 20 U.S.C. §1400 et seq.;

(4) Texas Public Information Act, Texas Government
Code, Chapter 552;

(5) Section 504 of the Rehabilitation Act of 1973;

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 29, 2020.

TRD-202002592

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 469. COMPLAINTS AND
ENFORCEMENT
22 TAC §§469.1 - 469.12, 469.14, 469.15

The Texas Behavioral Health Executive Council proposes the
repeal of §§469.1 - 469.12, 469.14, and 469.15, relating to com-
plaints and enforcement. The proposed repeal corresponds with
the proposal of new rules elsewhere in this edition of the Texas
Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
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TRD-202002593

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 471. RENEWALS
22 TAC §§471.1, 471.3 - 471.6

The Texas Behavioral Health Executive Council proposes the re-
peal of §§471.1 and 471.3 - 471.6, relating to renewals. The pro-
posed repeal corresponds with the proposal of new rules else-
where in this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse

effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do notrequire an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,

PROPOSED RULES
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by a majority, approved to propose this repeal to the Executive
Council. The repeal is specifically authorized by §501.1515 of
the Tex. Occ. Code which states the Board shall propose to the
Executive Council rules regarding the qualifications necessary
to obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chapter
or rules adopted under this chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 501 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§471.1. Renewal of a License.

§471.3.  Initial License Renewal Dates.

$471.4. Nonrenewal for Default of Guaranteed Student Loan.
$§471.5.  Updated Information Requirements.

$471.6. Renewal Terms Exclusive to Licensees on Active Military
Duty.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 29, 2020.

TRD-202002583

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 473. FEES
22 TAC §§473.1 - 473.5, 473.8

The Texas Behavioral Health Executive Council proposes the re-
peal of §§473.1-473.5and 473.8, relating to fees. The proposed
repeal corresponds with the proposal of new rules elsewhere in
this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to

perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
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estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this repeal to the Executive
Council. The repeal is specifically authorized by §501.1515 of
the Tex. Occ. Code which states the Board shall propose to the
Executive Council rules regarding the qualifications necessary
to obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chapter
or rules adopted under this chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 501 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$473.1.  Application Fees.

$473.2.  Examination Fees (Non-Refundable).
§473.3.  Biennial Renewal Fees (Not Refundable).
$473.4. Late Fees for Renewals.

§473.5. Miscellaneous Fees (Not Refundable).
§473.8.  Open Records Fees.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 29, 2020.

TRD-202002584

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 305-7706
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PART 35. TEXAS STATE BOARD OF
EXAMINERS OF MARRIAGE AND
FAMILY THERAPISTS

CHAPTER 801. LICENSURE AND
REGULATION OF MARRIAGE AND
FAMILY THERAPISTS

SUBCHAPTER A. GENERAL PROVISIONS
[INTRODUCTION]

22 TAC §801.2, §801.11

The Texas Behavioral Health Executive Council proposes
amended §801.2 and new §801.11, relating to General Provi-
sions.

Overview and Explanation of the Proposed Rule. The proposed
rules are needed to implement Tex. H.B. 1501, 86th Leg., R.S.
(2019). This legislation created the Texas Behavioral Health Ex-
ecutive Council and authorized the Executive Council to regulate
marriage and family therapists, professional counselors, psy-
chologists, and social workers. Sections 507.151 and 507.152
of the Tex. Occ. Code authorizes the Executive Council to ad-
minister and enforce Chapters 501, 502, 503, 505, and 507 of
the Tex. Occ. Code, as well as adopt rules as necessary to per-
form the Executive Council's duties and implement Chapter 507.

If a rule will pertain to the qualifications necessary to obtain a
license; the scope of practice, standards of care, or ethical prac-
tice for a profession; continuing education requirements; or a
schedule of sanctions then the rule must first be proposed to the
Executive Council by the applicable board for the profession be-
fore the Executive Council may propose or adopt such a rule,
see §507.153 of the Tex. Occ. Code.

The proposed rules are the definitions for the rules in Chapter
801 and pertain to the general operations for the Texas State
Board of Examiners of Marriage and Family Therapists; the rules
also incorporate changes necessary to implement H.B. 1501.

PROPOSED RULES
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Therefore, these rules are covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Examiners of Marriage and Family
Therapists, in accordance with §502.1515 of the Tex. Occ.
Code, previously voted and, by a majority, approved to propose
these rules to the Executive Council. Therefore, the Executive
Council has complied with Chapters 502 and 507 of the Tex.
Occ. Code and may propose these rules.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed rules are in effect, there will be no additional esti-
mated cost, reduction in costs, or loss or increase in revenue to
the state or local governments as a result of enforcing or admin-
istering the rules. Additionally, Mr. Spinks has determined that
enforcing or administering the rules do not have foreseeable im-
plications relating to the costs or revenues of state or local gov-
ernment.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rules are in effect there will be a bene-
fit to licensees, applicants, and the general public because the
proposed rules will provide greater efficiencies and consistency
by consolidating all the same or similar requirements from the
boards for marriage and family therapists, professional coun-
selors, psychologists, and social workers and implementing the
same under one agency, the Executive Council. Mr. Spinks has
also determined that for each year of the first five years the rules
are in effect, the public benefit anticipated as a result of enforcing
the rules will be to help the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rules are in effect, there will
be no additional economic costs to persons required to comply
with these rules.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rules are in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rules will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rules will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rules do not impose any new or additional costs to
regulated persons, state agencies, special districts, or local gov-
ernments; therefore, pursuant to §2001.0045 of the Tex. Gov't
Code, no repeal or amendment of another rule is required to off-
set any increased costs. Additionally, no repeal or amendment
of another rule is required because the proposed rules are nec-
essary to protect the health, safety, and welfare of the residents
of this state and because regulatory costs imposed by the Exec-
utive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed rules are in effect, the Executive Council esti-

mates that the proposed rules will have no effect on government
growth. The proposed rules do not create or eliminate a govern-
ment program; they do not require the creation or elimination of
employee positions; they do not require the increase or decrease
in future legislative appropriations to the agency; they do not re-
quire an increase or decrease in fees paid to the agency; they
do not create a new regulation, although they are new rules they
essentially consolidate the rules from the applicable board for
the profession into one agency, as required by statute, thereby
reducing the amount of regulations in Texas; they do not expand
an existing regulation, they provide clarification regarding exist-
ing regulation; they do not increase or decrease the number of
individuals subject to the rules' applicability; and they do not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rules. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rules may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rules will
have an adverse economic effect on small businesses; if the pro-
posed rules are believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rules, describe and estimate the economic im-
pact of the rules on small businesses, offer alternative methods
of achieving the purpose of the rules; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute under
which the proposed rules are to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rules are proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes these rules pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter 507
of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose these
rules to the Executive Council. The rules are specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.
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The Executive Council also proposes these rules in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed these rules to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose these rules.

Lastly, the Executive Council proposes these rules under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$801.2.  Definitions.
The following words and terms when used in this chapter, have the
following meanings unless the context indicates otherwise.

(1) Accredited institutions or programs--An institution of
higher education accredited by a regionally accrediting agency recog-
nized by the Council for Higher Education Accreditation, the Texas
Higher Education Coordinating Board, or the United States Depart-
ment of Education.

(2) Act--Texas Occupations Code, Chapter 502, the Li-
censed Marriage and Family Therapist Act.

3) Imini ive law jud LI ndividual who
Code, Chapter 2001 (relating to Administrative Procedure), as defined
in Texas Government Code; Chapter 2003 (relating to State Office of
Administrative Hearings)-}

ernment Code; Chapter 20014

(3) [€5)] Board--The Texas State Board of Examiners of
Marriage and Family Therapists.

(4) [#6)] Client--An individual, family, couple, group, or
organization who receives or has received services from a person iden-
tified as a marriage and family therapist who is either licensed by the
council [beard] or unlicensed.

(5) Council--The Texas Behavioral Health Executive

Council.

(6) Council Act--Texas Occupations Code, Chapter 507,
concerning the Texas Behavioral Health Executive Council.

(7) Council rules--22 Texas Administrative Code, Chapters
801 and 881 to 885. [Completed application—The official marriage and
family therapy application form; fees and all supporting documentation
whieh meets the eriteria in §801-73 of this title (relating to Required

lieation Materials).]

8) Contested case—A proceeding in accordance with the
APA and this chapter; including rule enforcement and licensing in
which the legal rights; duties; or privileges of a party are to be deter-
der; such as denial; reprimand; probated suspension; suspension; or re-
vocation of a license or administrative penalty: A diseiplinary action is
posted on the board's website and reported to the National Practitioner
Data Bank}

(8) [E1®)] Endorsement--The process whereby the council
[beard] reviews licensing requirements that a license applicant com-
pleted while under the jurisdiction of an out-of-state marriage and fam-
ily therapy regulatory board. The council [beard] may accept, deny or
grant partial credit for requirements completed in a different jurisdic-
tion.

(9) Executive director--the executive director for the Texas
Behavioral Health Executive Council.

(10) [EH] Family system--An open, on-going, goal-seek-
ing, self-regulating, social system which shares features of all such sys-
tems. Certain features such as its unique structuring of gender, race,
nationality and generation set it apart from other social systems. Each
individual family system is shaped by its own particular structural fea-
tures (size, complexity, composition, and life stage), the psychobio-
logical characteristics of its individual members (age, race, nationality,
gender, fertility, health and temperament) and its socio-cultural and his-
toric position in its larger environment.

Formal hearing—-A hearing or proceeding in aceor-
danee with this chapter to address the issues of a contested ease-}

(11) [E@3)] Group supervision--Supervision that involves a
minimum of three and no more than six marriage and family therapy
supervisees or LMFT Associates in a clinical setting during the super-
vision hour.

[(14) HHSC--The Health and Human Services Commis-
ston-}
(12) [E5)] Individual supervision--Supervision of no more

than two marriage and family therapy supervisees or LMFT Associates
in a clinical setting during the supervision hour.

f16) Infermal settlement conference—An informal dispe-
sition of a contested case held to determine whether the disputed mat-
tefseaﬂberesehledwtheu{fuﬁherpmeeedmgs&

employed by the HHSC}

(13) [E&®)] Jurisprudence exam--An online learning expe-
rience based on the Act, the Council Act, and council [beard] rules,
and other state laws and rules relating to the practice of marriage and
family therapy.

(14) [E9] License--A marriage and family therapist
license, a marriage and family therapist associate license, a provisional
marriage and family therapist license, or a provisional marriage and
family therapist associate license.

(15) [20)] Licensed marriage and family therapist
(LMFT)--A qualified individual licensed by the council [beard] to
provide marriage and family therapy for compensation.

(16) [2D)] Licensed marriage and family therapist asso-
ciate (LMFT Associate)--A qualified individual licensed by the council
[beard] to provide marriage and family therapy for compensation un-
der the supervision of a council-approved [beard-appreved] supervi-

sor. The appropriate council-approved [beard-appreved] terms to refer
to an LMFT Associate are: "Licensed Marriage and Family Therapist

Associate" or "LMFT Associate." Other terminology or abbreviations

like "LMFT A" are not council-approved [beard-approved] and may
not be used.

(17) [€2)] Licensee--Any person licensed by the council

[board].

(18) [€3)] Licensure examination--The national licensure
examination administered by the Association of Marital and Family
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Therapy Regulatory Boards (AMFTRB) or the State of California mar-
riage and family therapy licensure examination.

(19) [4)] Marriage and family therapy--The rendering of
professional therapeutic services to clients, singly or in groups, and
involves the professional application of family systems theories and
techniques in the delivery of therapeutic services to those persons. The
term includes the evaluation and remediation of cognitive, affective,
behavioral, or relational dysfunction or processes.

(20) [€25)] Month--A calendar month.

f26) Open Meetings Aet—Texas Government Code Chap-
ter 5544

law jadge (ALD) as having an interest in the matter being considered;
or any person; governmental ageney; or officer or employee of a gov-
emmemal ageney meeting the requirements of a party as preseribed by
applicable law.]

(21) [€8)] Person--An individual, corporation, partner-
ship, or other legal entity.

129 Pleading—Any written allegation filed by a party con-
eerning its elaim or position-}

130) Public Information Aet—Texas Government Code
Chapter 5521

(22) [BH] Recognized religious practitioner--A rabbi,
clergyman, or person of similar status who is a member in good
standing of and accountable to a legally recognized denomination or
legally recognizable religious denomination or legally recognizable
religious organization and other individuals participating with them in
pastoral counseling if:

(A) the therapy activities are within the scope of the per-
formance of regular or specialized ministerial duties and are performed
under the auspices of sponsorship of an established and legally rec-
ognized church, denomination or sect, or an integrated auxiliary of a
church as defined in 26 CFR §1.6033-2(h) (relating to Returns by ex-
empt organizations (taxable years beginning after December 31, 1969)
and returns by certain nonexempt organizations (taxable years begin-
ning after December 31, 1980));

(B) the individual providing the service remains ac-
countable to the established authority of that church, denomination,
sect, or integrated auxiliary; and

(C) the person does not use the title of or hold himself
or herself out as a licensed marriage and family therapist.

f32) Respondent—A persen alleged to have vielated the
Act or board rules.|

(23) [€33)] Supervision--

(A) Supervision for licensure--The guidance or man-
agement in the provision of clinical services by a marriage and family
therapy supervisee or LMFT Associate, which must be conducted for
at least one supervision hour each week, except for good cause shown.

(B) Supervision, Council-ordered [Board-or-
dered]--For the oversight and rehabilitation in the provision of clinical
services by a licensee under a Council [Beard] Order, defined by the
Order and the Council-Ordered [Beard-Ordered] Supervision Plan,
and must be conducted as specified in the Council [Beard] Order and
Supervision Plan (generally in face-to-face, one-on-one sessions).

(24) [634)] Supervision hour--50 minutes.

(25) [639)] Supervisor--An LMFT with supervisor status
meeting the requirements set out in §801.143 of this title (relating
to Supervisor Requirements). The appropriate council-approved
[beard-appreved] terminology to use in reference to a Supervisor is:
"Supervisor," "Licensed Marriage and Family Therapist Supervisor,"
"LMFT-S" or "LMFT Supervisor." Other terminology or abbreviations
may not be used.

(26) [(36)] Technology-assisted services--Providing ther-
apy or supervision with technologies and devices for electronic com-
munication and information exchange between a licensee in one loca-
tion and a client or supervisee in another location.

(27) [€3D] Therapist--A person who holds a license issued
by the council [beard].

(28) [€38)] Waiver--The suspension of educational, profes-
sional, or examination requirements for an applicant who meets licens-
ing requirements under special conditions.

$801.11.  The Board.

(a) Membership. The board is composed of nine members ap-
pointed by the governor. Four members must be selected from the gen-
eral public. Five members must be eligible for licensure under the Act,
at least one of whom must be a professional educator in marriage and
family therapy. These members must have engaged in the practice or
education of marriage and family therapy for at least five years, or have
5,000 hours of clinical experience in the practice of marriage and fam-
ily therapy.

(b) Terms. Members of the board hold office for staggered
six-year terms. Three members' terms expire February 1 of each odd-

numbered year.
(c) Vacancies. In the event of a vacancy, the governor will ap-

point a replacement who meets the qualifications of the vacated office
to fill the unexpired part of the term.

(d) Elections. Atthe meeting held nearest to August 31 of each
year, the board will elect a vice-chair by a majority vote of the members

present.

(e) Officers.

(1) Chair. The chair is appointed by the governor and
serves at the will of the governor.

(A) The chair presides at all meetings he or she attends
and performs all duties prescribed by law and board rules.

(B) The chair is authorized by the board to make minor
procedural decisions regarding board activities in order to facilitate the
responsiveness and effectiveness of the board. The executive director
or the executive director's designee will keep a record of the minor
procedural decisions and include them in a report to the board.

(2) Vice-chair.

(A) The vice-chair performs the duties of the chair in
the absence or disability of the chair.

(B) In the event of a vacancy, the vice-chair serves as
chair until the governor appoints or designates a new chair.

(f) Committees. The chair may appoint board members to
committees to assist the board in its work. All committees must consist
of no more than four members and must make reports to the board at

regular meetings.

(g) Compensation. No board member may receive compensa-
tion for serving on the board. Each member is entitled to reimburse-
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ment of travel expenses for each day the member performs board func-
tions.

(h) Meetings.
(1) Agendas.

(A) The executive director or the executive director's
designee must prepare and submit to each board member an agenda
which includes items required by law, items requested by members,
and other matters of board business approved by the chair.

(B) The official agenda of a board meeting must be filed
with the secretary of state as required by Texas Government Code,
Chapter 551 (relating to Open Meetings).

(2) Frequency of meetings. The board must meet at least
biannually and may meet at other times as the chair deems necessary.
All meetings must be conducted in accordance with Texas Government
Code, Chapter 551 (relating to Open Meetings).

(3) Attendance. It is grounds for removal from the board
if a member is absent from more than half of the regularly scheduled
board meetings the member is eligible to attend during the calendar
year without an excuse approved by majority vote of the board. The
chair must notify the governor a potential ground for removal exists.
The attendance records of the members must be made available to the
governor of the State of Texas and the Texas Sunset Advisory Com-
mission.

(4) Transaction of official business. The board may trans-
act official business only when it is a legally constituted meeting with
a quorum present. Five members of the board constitute a quorum.

(i) The board is not bound in any way by any statement or
action on the part of any board member, committee member, or staff
member, except when a statement or action is in pursuance of the spe-
cific instruction of the board. Board member or staff member opinions,
except when a statement or action is in pursuance of the specific instruc-
tions of the board, about ethical dilemmas or practice issues should
never be substituted for appropriate professional consultation or legal
advice.

(j) Training. A person who is appointed to and qualifies for
office as a board member may not vote, deliberate, or be counted as a
member in attendance at a meeting of the board until the person com-
pletes a training program meeting the requirements established in Texas
Occupations Code §502.059 (relating to Training Requirements) and
Texas Government Code Chapter 551 (relating to Open Meetings).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002551

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ L4 ¢
SUBCHAPTER B. THE BOARD

22 TAC §§801.11 - 801.19

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.11 - 801.19, relating to the Board. The proposed

repeal corresponds with the proposal of new rules elsewhere in
this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.
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Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications

necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$801.11. The Board.

§801.12.  Petition for the Adoption of a Rule.

$801.13.  Executive Director and HHSC.

$801.14.  Official Records.

$801.15.  Impartiality and Nondiscrimination.

$§801.16.  Policy on Disability Accommodations.

§801.17.  License Certificate.

$801.18. Fees.

§801.19.  Request for Criminal History Evaluation Letter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002550

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER C. GUIDELINES FOR
PROFESSIONAL THERAPEUTIC SERVICES
AND CODE OF ETHICS

22 TAC §§801.41 - 801.58

The Texas Behavioral Health Executive Council proposes the re-
peal of §§801.41 - 801.58, relating to guidelines for Professional
Therapeutic Services and Code of Ethics. The proposed repeal
corresponds with the proposal of new rules elsewhere in this edi-
tion of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
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of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code,
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code, which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code, which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.
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No other code, articles or statutes are affected by this proposal.

$801.41.  Purpose.

§801.42.  Professional Therapeutic Services.

$§801.43.  Professional Representation.

$§801.44.  Relationships with Clients.

$801.45.  Sexual Misconduct.

$801.46. Testing.

$§801.47.  Drug and Alcohol Use.

$§801.48.  Record Keeping, Confidentiality, Release of Records, and

Required Reporting.

§801.49. Licensees and the Board.
$§801.50. Corporation and Business Names.
$§801.51. Consumer Complaint Information.
§801.52.  Display of License Certificate.
$801.53.  Advertising and Announcements.
§801.54.  Research and Publications.
$§801.55.  Parenting Coordination.

§801.56. Parenting Facilitation.

§$801.57.  Child Custody Evaluations.
§801.58.  Technology-Assisted Services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 25, 2020.

TRD-202002552

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ 14 ¢

SUBCHAPTER B. RULES OF PRACTICE
22 TAC §§801.41 - 801.48, 801.50, 801.53 - 801.58

The Texas Behavioral Health Executive Council proposes new
§8§801.41 - 801.48, 801.50, and 801.53 - 801.58, relating to
Rules of Practice.

Overview and Explanation of the Proposed Rule. The proposed
rules are needed to implement Tex. H.B. 1501, 86th Leg., R.S.
(2019). This legislation created the Texas Behavioral Health Ex-
ecutive Council and authorized the Executive Council to regulate
marriage and family therapists, professional counselors, psy-
chologists, and social workers. Sections 507.151 and 507.152
of the Tex. Occ. Code authorizes the Executive Council to ad-
minister and enforce Chapters 501, 502, 503, 505, and 507 of
the Tex. Occ. Code, as well as adopt rules as necessary to per-
form the Executive Council's duties and implement Chapter 507.

If a rule will pertain to the qualifications necessary to obtain a
license; the scope of practice, standards of care, or ethical prac-
tice for a profession; continuing education requirements; or a
schedule of sanctions then the rule must first be proposed to the
Executive Council by the applicable board for the profession be-
fore the Executive Council may propose or adopt such a rule,
see §507.153 of the Tex. Occ. Code.

The proposed rules pertain to the scope of practice, standards of
care, and ethical practice for marriage and family therapists; and
incorporate changes necessary to implement H.B. 1501. There-
fore, these rules are covered by §507.153 of the Tex. Occ. Code.

The Texas State Board of Examiners of Marriage and Family
Therapists, in accordance with §502.1515 of the Tex. Occ.
Code, previously voted and, by a majority, approved to propose
these rules to the Executive Council. Therefore, the Executive
Council has complied with Chapters 502 and 507 of the Tex.
Occ. Code and may propose these rules.

Proposed §801.58 pertains to technology-assisted services;
and the proposed version of this rule is essentially the same
or very similar to the rule that currently exists except the re-
quired amount of continuing education hours prior to initiating
technology assisted services has been reduced from fifteen to
eight. According to the Executive Director for the Texas State
Board of Examiners of Marriage and Family Therapists, Sarah
Faszholz, before proposing and adopting rules regarding tech-
nology-assisted services in 2017, the Board gathered national
research and consulted with the Association for Marriage and
Family Regulatory Boards (AMFTRB). The AMFTRB had issued
teletherapy guidelines which recommend required training and
the Board found that many states follow these guidelines. The
research suggests that there are specific issues that must be ad-
dressed for safe online practice and that practicing online is not
the same as traditional face-to-face practice. When AMFTRB
surveyed all Commission on Accreditation for Marriage and
Family Therapy Education (COAMFTE) accredited programs,
they found that the vast majority of programs do not require or
offer training in technology-assisted services.

The Board also conducted research of regulatory standards,
across other states' marriage and family therapy boards, other
mental health boards and other disciplines/professions to de-
termine minimum standards in teletherapy and telehealth to
promote public safety. The Board also researched guidelines
set forth by the Telebehavioral Health Institute, the Amer-
ican Telemedicine Association, National Board of Certified
Counselors Distance Counselor Credential, and AMFTRB
Teletherapy Guidelines. The number of hours required in the
current rule was based on several certification programs and the
minimum number of hours determined by those organizations,
including AMFTRB and the National Board for Certified Coun-
selors, for safe practice. After providing fifteen hours of training,
under existing rule, continuing education providers reported
to the Board that adequate training could be provided in eight
hours. Eight hours would also more readily allow a licensee
to complete required training over a weekend; therefore the
proposed rule accommodates this recommendation.

The Board also received comments in favor of this rule. For ex-
ample, the Texas Counseling Association (TCA) submitted the
following public comment regarding §801.58, in general, stating
that they honored and respected the thorough research and dis-
cussion that the Board conducted during the process of develop-
ing the rules regarding technology-assisted services. The Board
diligently reviewed rules not only from other licensing boards,
but also investigated how other fields are managing the use of
technology, and the Board created language that is comprehen-
sive and that clearly delineates minimum standards of practice.
Specific to §801.58(d), which requires training before a licensee
may provide technology-assisted services as well as continuing
education during subsequent renewal periods, TCA appreciated
the Board's desire to ensure that clinicians providing TAS have
received adequate training to do so, and agreed with the require-
ments set forth in this section.
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Subsequent to the adoption of §801.58, the Board has resolved
several complaints, citing violation of one or more provisions
within §801.58 and requiring continuing education on the gen-
eral topic of technology-assisted services as well as the specific
requirements of Health Insurance Portability and Accountability
Act of 1996 (HIPAA), Public Law 104-191 and The Health Infor-
mation Technology for Economic and Clinical Health (HITECH)
Act, 42 U.S.C. Chapter 156, Subchapter Ill.

Ms. Faszholz, on behalf of the Board, has determined that pro-
posed §801.58 protects the public by ensuring licensees have
obtained an adequate level of training prior to initiating technol-
ogy-assisted services and that licensee's maintain such training
during each renewal period. Furthermore, the Board conducted
research and was able to find in person as well as online ed-
ucation at low or no cost to licensees, which could satisfy the
requirements of the current and proposed §801.58. Therefore,
the Board estimates this rule currently has no adverse economic
impact, and estimates the proposed §801.58 will also have no
adverse economic impact.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed rules are in effect, there will be no additional esti-
mated cost, reduction in costs, or loss or increase in revenue to
the state or local governments as a result of enforcing or admin-
istering the rules. Additionally, Mr. Spinks has determined that
enforcing or administering the rules do not have foreseeable im-
plications relating to the costs or revenues of state or local gov-
ernment.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rules are in effect there will be a bene-
fit to licensees, applicants, and the general public because the
proposed rules will provide greater efficiencies and consistency
by consolidating all the same or similar requirements from the
boards for marriage and family therapists, professional coun-
selors, psychologists, and social workers and implementing the
same under one agency, the Executive Council. Mr. Spinks has
also determined that for each year of the first five years the rules
are in effect, the public benefit anticipated as a result of enforcing
the rules will be to help the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rules are in effect, there will
be no additional economic costs to persons required to comply
with these rules.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rules are in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rules will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rules will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rules do not impose any new or additional costs to
regulated persons, state agencies, special districts, or local gov-
ernments; therefore, pursuant to §2001.0045 of the Tex. Gov't
Code, no repeal or amendment of another rule is required to off-
set any increased costs. Additionally, no repeal or amendment
of another rule is required because the proposed rules are nec-
essary to protect the health, safety, and welfare of the residents
of this state and because regulatory costs imposed by the Exec-
utive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed rules are in effect, the Executive Council esti-
mates that the proposed rules will have no effect on government
growth. The proposed rules do not create or eliminate a govern-
ment program; they do not require the creation or elimination of
employee positions; they do not require the increase or decrease
in future legislative appropriations to the agency; they do not re-
quire an increase or decrease in fees paid to the agency; they
do not create a new regulation, although they are new rules they
essentially consolidate the rules from the applicable board for
the profession into one agency, as required by statute, thereby
reducing the amount of regulations in Texas; they do not expand
an existing regulation, they provide clarification regarding exist-
ing regulation; they do not increase or decrease the number of
individuals subject to the rules' applicability; and they do not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rules. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rules may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rules will
have an adverse economic effect on small businesses; if the pro-
posed rules are believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rules, describe and estimate the economic im-
pact of the rules on small businesses, offer alternative methods
of achieving the purpose of the rules; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute under
which the proposed rules are to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rules are proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes these rules pur-
suant to the authority found in §507.152 of the Tex. Occ. Code,
which vests the Executive Council with the authority to adopt
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rules necessary to perform its duties and implement Chapter 507
of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose these
rules to the Executive Council. The rules are specifically au-
thorized by §502.1515 of the Tex. Occ. Code, which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes these rules in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed these rules to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose these rules.

Lastly, the Executive Council proposes these rules under the au-
thority found in §2001.004 of the Tex. Gov't Code, which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§801.41.  Purpose of Rules of Practice.

The purpose of this subchapter is to provide guidelines regarding the
provision of professional therapeutic services and to establish standards
of professional and ethical conduct required of a licensee.

$801.42.  Professional Therapeutic Services.
The following are professional therapeutic services which may be pro-

(4) Child therapy using systems methods and processes
which include interpersonal, cognitive, cognitive-behavioral, devel-
opmental, psychodynamic, affective and family systems methods and
strategies with families to achieve mental, emotional, physical, moral,
educational, spiritual, and career development and adjustment through
the changing family life cycle. These family system approaches
assist in stabilizing and alleviating mental, emotional, or behavioral
dysfunctions of a child.

(5) Play therapy using systems, methods, and processes
which include play and play media as the child's natural medium of
self-expression, and verbal tracking of the child's play behaviors as
part of the therapist's role in helping children overcome their social,
emotional, and mental problems.

(6) Individual psychotherapy using systems, methods, and
processes which include interpersonal, cognitive, cognitive-behav-
ioral, developmental, psychodynamic, affective and family systems
methods and strategies to achieve mental, emotional, physical, social,
moral, educational, spiritual, and career development and adjustment
through the developmental life span. These family system approaches
assist in stabilizing and alleviating mental, emotional or behavioral
dysfunctions in an individual.

(7) Divorce therapy using systems, methods, and processes
which include interpersonal, cognitive, cognitive behavioral, devel-
opmental, psychodynamic, affective and family system methods and
strategies with families to achieve mental, emotional, physical, moral,
educational, spiritual, and career development and adjustment through
the changing family life cycle. These family system approaches assist
in stabilizing and alleviating mental, emotional, or behavioral dysfunc-
tions of the partners.

(8) Mediation using systems, methods, and processes to
facilitate resolution of disputes between two or more dissenting par-
ties, including but not limited to any issues in divorce settlements,
parenting plan modifications, parent-child conflicts, pre-marital agree-
ments, workplace conflicts, and estate settlements. Mediation involves
specialized therapeutic skills that foster cooperative problem solving,

vided by an LMFT or MFT Associate.

(1) Marriage and couples therapy using systems, methods,
and processes which include interpersonal, cognitive, cognitive-be-
havioral, developmental, psychodynamic, and affective methods and

stabilization of relationships, and amicable agreements. A court ap-
pointed mediation requires a specialized training period.

(9) Group therapy using systems methods and processes
which include interpersonal, cognitive, cognitive-behavioral, devel-

strategies to achieve resolution of problems associated with cohabita-

opmental, psychodynamic, and affective methods and strategies to

tion and interdependence of adults living as couples through the chang-

achieve mental, emotional, physical, moral, educational, spiritual, and

ing life cycle. These family system approaches assist in stabilizing and

career development and adjustment throughout the life span.

alleviating mental, emotional, or behavioral dysfunctions of either part-
ner.

(2) Sex therapy using systems, methods, and processes

(10) Chemical dependency therapy using systems methods
and processes which include interpersonal, cognitive, cognitive-behav-
ioral, developmental, psychodynamic, affective methods and strate-

which include interpersonal, cognitive, cognitive-behavioral, devel-

gies, and 12-step methods to promote the healing of the client.

opmental, psychodynamic, and affective methods and strategies in the
resolution of sexual disorders, except treatment for sex offenses. Sex
offender treatment as defined by Texas Occupations Code, Chapter
110, and Chapter 810 of this title (relating to Council on Sex Offender
Treatment), is not included under Sex Therapy. An individual seeking
treatment for a sexual offense must be referred for services to those
licensed by the Council on Sex Offender Treatment.

(3) Family therapy using systems, methods, and processes
which include interpersonal, cognitive, cognitive-behavioral, develop-
mental, psychodynamic, affective, and family systems methods and
strategies with families to achieve mental, emotional, physical, moral,
educational, spiritual, and career development and adjustment through
the changing family life cycle. These family system approaches assist
in stabilizing and alleviating mental, emotional, or behavioral dysfunc-

(11) Rehabilitation therapy using systems methods and
processes which include interpersonal, cognitive, cognitive-behav-
ioral, developmental, psychodynamic, and affective methods and
strategies to achieve adjustment to a disabling condition and to reinte-
grate the individual into the mainstream of society.

(12) Referral services using systems methods and pro-
cesses which include evaluating and identifying needs of clients to
determine the advisability of referral to other specialists, and inform-
ing the client of such judgment and communicating as requested or
deemed appropriate to such referral sources. This includes social
studies and family assessments of the individual within the family.

(13) Diagnostic assessment using the knowledge organized
in the Diagnostic and Statistical Manual of Mental Disorders (DSM) as

tions of a family member.

well as the International Classification of Diseases (ICD) as part of their
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therapeutic role to help individuals identify their emotional, mental,
and behavioral problems when necessary.

(14) Psychotherapy using systems methods and processes
which include interpersonal, cognitive, cognitive-behavioral, develop-

(e) A licensee may not misrepresent any agency or organiza-
tion by presenting it as having attributes that it does not possess.

(f) A licensee may not encourage, or within the licensee's
power, allow a client to hold exaggerated ideas about the efficacy of

mental, psychodynamic, and affective methods and strategies to assist

services provided by the licensee.

clients in their efforts to recover from mental or emotional illness.

(15) Hypnotherapy using systems methods and processes

(g) A licensee must make reasonable efforts to prevent others
whom the licensee does not control from making misrepresentations,

which include the principles of hypnosis and post-hypnotic suggestion

exaggerated, false, deceptive, or fraudulent claims or statements about

in the treatment of mental and emotional disorders and addictions.

the licensee's practice, services, qualifications, associations, or activi-

(16) Biofeedback using systems methods and processes
which include electronic equipment to monitor and provide feedback
regarding the individual's physiological responses to stress. The thera-
pist who uses biofeedback must be able to prove academic preparation
and supervision in the use of the equipment as a part of the therapist's

ties. If a licensee learns of a misrepresentation, exaggerated, false, de-
ceptive, or fraudulent claim or statement made by another, the licensee
must take immediate and reasonable action to correct the misrepresen-
tation, claim or statement.

§801.44.  Relationships with Clients.

academic program or the substantial equivalent provided through
continuing education.

(17) Assessment and appraisal using systems methods and
processes which include formal and informal instruments and proce-
dures, for which the therapist has received appropriate training and su-
pervision in individual and group settings for the purposes of determin-
ing the client's strengths and weaknesses, mental condition, emotional
stability, intellectual ability, interests, aptitudes, achievement level and
other personal characteristics for a better understanding of human be-
havior, and for diagnosing mental problems.

(18) Consultation using systems, methods, and processes
which include the application of specific principles and procedures in
consulting to provide assistance in understanding and solving current
or potential problems that the consultee may have in relation to a third
party, whether individuals, groups, or organizations.

(19) Activities under the Texas Family Code, Chapter 153,
Subchapter K, concerning Parenting Plan, Parenting Coordinator, and
Parenting Facilitator.

(20) Parent education and parent training including advice,
counseling, or instructions to parents or children.

(21) Life coaching and any related techniques or modali-

ties.

(22) Any other related services provided by a licensee.

§801.43.  Professional Representation.

(a) A licensee is subject to and bound by provisions of the Act,
the Council Act, and council rules.

(b) A licensee must submit written report to the council of an

(a) A licensee must provide marriage and family therapy pro-
fessional services only in the context of a professional relationship.

(b) A licensee must make known in writing to a prospective
client the important aspects of the professional relationship, including
the licensee's status as an LMFT or LMFT Associate, any probationary
status or other restrictions placed on the licensee by the council, office
procedures, after-hours coverage, fees, and arrangements for payment
(which might affect the client's decision to enter into the relationship).

(c) Alicensee must obtain an appropriate consent for treatment
before providing professional services. A licensee must make reason-
able efforts to determine whether the conservatorship, guardianship,
or parental rights of the client have been modified by a court. Before
the commencement of therapy services to a minor client who is named
in a custody agreement or court order, a licensee must obtain and re-
view a current copy of the custody agreement or court order in a suit
affecting the parent-child relationship. A licensee must maintain these
documents in the client's record. When federal or state statutes provide
an exemption to secure consent of a parent or guardian before provid-

ing services to a minor, a licensee must follow the protocol set forth in

such federal or state statutes.

(d) A licensee must make known in writing to a prospective
client the confidential nature of the client's disclosures and the clinical

record, including the legal limitations of the confidentiality of the men-

tal health record and information.

(e) No commission or rebate or any other form of remunera-
tion may be given or received by a licensee for the referral of clients

for professional services. A licensee employed or under contract with

a chemical dependency facility or a mental health facility must com-

ply with the requirements in Texas Health and Safety Code, §164.006

alleged misrepresentation or violation of the Act, the Council Act, or

(relating to Soliciting and Contracting with Certain Referral Sources).

council rules.

(c) When providing professional therapeutic services as de-
fined in §801.42 of this title (relating to Professional Therapeutic Ser-
vices), a licensee must indicate his or her licensure status as an LMFT
or LMFT Associate, including any probationary status or other restric-

Compliance with Texas Health and Safety Code, Chapter 164 (relating

to Treatment Facilities Marketing and Admission Practices) is not con-

sidered a violation of state law regarding illegal remuneration.

() A licensee may not exploit the licensee's position of trust
with a client or former client.

tions placed on the licensee by the council.

(d) A licensee may not make any false, misleading, deceptive,

(g) A licensee may not engage in activities that seek to meet
the licensee's personal needs instead of the needs of the client.

fraudulent or exaggerated claim or statement about the licensee's ser-
vices, including:
(1) the effectiveness of services;

(2) the licensee's qualifications, capabilities, background,
training, education, experience, professional affiliations, fees, prod-
ucts, or publications; or

(3) the practice of marriage and family therapy.

(h) A licensee may not provide marriage and family therapy
services to family members, personal friends, educational associates,

business associates, or others whose welfare might be jeopardized by

such a dual relationship.

(i) A licensee must set and maintain professional boundaries
with clients and former clients.
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(J) A licensee may disclose confidential information to med-
ical or law enforcement personnel if the licensee determines there is

(a) The following words and terms, when used in this section,
have the following meanings, unless the context clearly indicates oth-

a probability of imminent physical injury by the client to the client or

erwise.

others or there is a probability of immediate mental or emotional injury
to the client.

(k) In group therapy settings, the licensee must take reasonable

(1) Mental health services--The assessment, diagnosis,
treatment, or therapy in a professional relationship to assist an indi-
vidual or group in:

precautions to protect individuals from physical or emotional trauma
resulting from interaction within the group.

(I) A licensee must make a reasonable effort to avoid non-ther-
apeutic relationships with clients or former clients. A non-therapeutic
relationship is an activity begun by either the licensee, the client, or for-
mer client for the purposes of establishing a social, business, or other
relationship not related to therapy. A licensee must ensure the welfare

(A) alleviating mental or emotional illness, symptoms,
conditions, or disorders, including alcohol or drug addiction;

(B) understanding conscious or subconscious motiva-

tions;

(C) resolving emotional, attitudinal, or relationship
conflicts; or

of the client or former client if a non-therapeutic relationship arises.

(m) A licensee may not bill clients or third parties for services

(D) modifying feelings, attitudes, or behaviors that in-
terfere with effective emotional, social, or intellectual functioning.

not actually rendered or as agreed to in writing.

(n) A licensee must end a professional relationship when it is
reasonably clear the client is not benefiting from it. Upon ending a pro-
fessional relationship, if the client still requires mental health services,
the licensee must make reasonable efforts to provide a written referral
to clients for appropriate services and to facilitate the transfer to appro-

(2) Sexual contact--

(A) deviate sexual intercourse as defined by Texas Pe-

nal Code, §21.01;

(B) sexual contact as defined by Texas Penal Code,

§21.01;

priate care.

(0) A licensee who engages in technology-assisted services

(C) sexual intercourse as defined by Texas Penal Code,

§21.01;

must provide the client with the licensee's license number and infor-
mation on how to contact the council by telephone, electronic commu-
nication, or mail. The licensee must comply with all other provisions

of this chapter.

(p) A licensee may not offer services that are beyond the li-
censee's professional competency, and the services provided must be
within accepted professional standards of practice and appropriate to
the needs of the client.

(q) A licensee must base all services on an assessment, evalu-
ation, or diagnosis of the client.

(r) A licensee must evaluate a client's progress on a continuing
basis to guide service delivery and must make use of supervision and
consultation as indicated by the client's needs.

(s) A licensee may not promote or encourage the illegal use of
alcohol or drugs by a client.

(t) A licensee may not knowingly offer or provide profes-
sional services to an individual concurrently receiving professional
services from another mental health services provider except with

(D) requests by a licensee for conduct described by sub-
paragraph (A), (B), or (C) of this paragraph.

(3) Sexual exploitation--A pattern, practice, or scheme of
conduct, which may include sexual contact, that can reasonably be con-
strued as being for the purposes of sexual arousal or gratification or
sexual abuse of any person. The term does not include obtaining infor-
mation about a client's sexual history within standard accepted practice.

(4) Therapeutic deception--A representation by a licensee
that sexual contact with, or sexual exploitation by, the licensee is con-
sistent with, or a part of, a client's or former client's therapy.

(b) A licensee may not engage in sexual contact with a person
who is:

(1) aclient or a former client;

(2) a supervisee, an LMFT Associate, or an intern for
whom the licensee has administrative or clinical responsibility;

(3) astudent in a marriage and family therapy graduate pro-
gram in which the licensee offers professional or educational services;

that provider's knowledge. If a licensee learns of such concurrent
professional services, the licensee must take immediate and reasonable
action to inform the other mental health services provider.

(u) A licensee may not aid or abet the unlicensed practice of
marriage and family therapy services by a person required to be li-
censed under the Act. A licensee must report to the council knowledge
of any unlicensed practice.

(v) A licensee may not enter into a non-professional relation-
ship with a client's family member or any person having a personal or

or

(4) a clinical supervisor or supervisee of the licensee.

(c) A licensee may not provide therapeutic services to a person
with whom the licensee has had a sexual relationship.

(d) Alicensee may not practice therapeutic deception or sexual
exploitation.

(e) Itisnota defense under subsections (b) - (d) of this section,
if the sexual contact, sexual exploitation, or therapeutic deception with

professional relationship with a client, if the licensee knows or reason-

the person occurred:

ably should have known such a relationship could be detrimental to the
client.

(W) A licensee may not provide services while impaired by
physical health, mental health, medical condition, or by medication,

drugs, or alcohol.
§801.45.  Sexual Misconduct.

(1) with the consent of the person;

(2) outside the therapy, treatment or supervision sessions,
classes, or work hours of the person; or

(3) off the premises regularly used by the licensee for the
therapy, treatment or supervision sessions, classes, or work hours of

the person.
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(f) The following, when done in the context of professional
services, is considered sexual exploitation.

(1) Sexual harassment, sexual solicitation, physical ad-
vances, or verbal or nonverbal conduct that is sexual in nature and:

(A) s offensive or creates a hostile environment, and
the licensee knows or is told this; or

(B) s sufficiently severe or intense to be abusive to a

(a) Communication between a licensee and client and the
client's records, however created or stored, are confidential under the
provisions of the Texas Health and Safety Code, Chapter 611 (relating
to Mental Health Records), and other state or federal statutes or rules
where such statutes or rules apply to a licensee's practice.

(b) A licensee may not disclose any communication, record,
or identity of a client except as provided in Texas Health and Safety
Code, Chapter 611 (relating to Mental Health Records), or other state

reasonable person in the context.

(2) Any behavior, gestures, or expressions which may rea-
sonably be interpreted as inappropriately seductive or sexual.

(3) Inappropriate sexual comments about or to a person,
including making sexual comments about a person's body.

(4) Making sexually demeaning comments to or about an

or federal statutes or rules.

(¢) A licensee must comply with Texas Health and Safety
Code, Chapters 181 (relating to Medical Records Privacy) and 611
(relating to Mental Health Records), and other state or federal statutes
or rules where such statutes or rules apply to a licensee's practice, con-
cerning access to and release of mental health records and confidential
information.

individual's sexual orientation.

(5) Making comments about potential sexual performance

(d) A licensee must report or release information as required
by the following statutes:

except when the comment is pertinent to the issue of sexual function
or dysfunction in therapy or treatment.

(6) Requesting details of sexual history or sexual likes and
dislikes when not necessary for therapy or treatment of the individual.

(7) Initiating conversation regarding the sexual likes and

(1) Texas Family Code, Chapter 261 (relating to Investiga-
tion of Report of Child Abuse or Neglect);

(2) Texas Human Resources Code, Chapter 48 (relating to
Investigations and Protective Services for Elderly Persons and Persons
with Disabilities);

dislikes when not necessary for therapy or treatment of the individual.

(8) Kissing or fondling.

(9) Making a request for non-professional social contact.

(10) Any other deliberate or repeated comments, gestures,
or physical acts not constituting sexual intimacies but of a sexual na-
ture.

(11) Any intentional exposure of genitals, anus, or breasts.

(12) Encouraging a client, student, supervisee, intern,

(3) Texas Health and Safety Code, Chapter 161, Subchap-
ter L (relating to Abuse, Neglect, and Unprofessional or Unethical Con-
duct in Healthcare Facilities); and

(4) Texas Civil Practice and Remedies Code, §81.006 (re-
lating to Duty to Report Sexual Exploitation by a Mental Health Ser-

vices Provider).

(A) [Ifalicensee has reasonable cause to suspect that a
client has been the victim of a sexual exploitation, sexual contact, or
therapeutic deception by another licensee or a mental health services

LMFT Associate, or former client to masturbate in the presence of the

provider during therapy or any other course of treatment, or if a client

licensee.

(13) Masturbation by the licensee when a client, student,
supervisee, intern, LMFT Associate, or former client is present.

(g) Examples of sexual contact includes those activities and

alleges sexual exploitation, sexual contact, or therapeutic deception by
another licensee or mental health services provider (during therapy or
any other course of treatment), the licensee must report alleged mis-
conduct not later than the 30th day after the date the licensee became
aware of the misconduct or the allegations to:

behaviors described in Texas Penal Code, §21.01.
§801.46. Testing.

(a) A licensee must make known to clients the purposes and
explicit use of any testing done as part of a professional relationship.

(b) A licensee may not appropriate, reproduce, or modify pub-
lished tests or parts thereof without the acknowledgment and permis-
sion of the publisher.

(c) A licensee may not administer and interpret any test with-
out the appropriate training and experience to administer and interpret
the test.

(d) Alicensee must observe the necessary precautions to main-
tain the security of any test administered by the licensee or under the
licensee's supervision.

§801.47.  Drug and Alcohol Use.

A licensee may not use alcohol or drugs in a manner which adversely
affects the licensee's ability to provide marriage and family therapy
services.

§801.48.  Record Keeping, Confidentiality, Release of Records, and
Required Reporting.

(i) the district attorney in the county in which the
alleged sexual exploitation, sexual contact, or therapeutic deception
occurred;

(ii) the council if the misconduct involves a licensee;

and

(iii) any other state licensing agency which licenses
the mental health services provider.

(B) Before making a report under this subsection, the
reporter must inform the alleged victim of the reporter's duty to report
and must determine if the alleged victim wants to remain anonymous.

(C) A report under this subsection is required to contain
only the information needed to:

(i) _identify the reporter;

(i) _identify the alleged victim, unless the alleged
victim has requested anonymity;

(iii) express suspicion that sexual exploitation, sex-
ual contact, or therapeutic deception occurred; and

(iv) _provide the name of the alleged perpetrator.

PROPOSED RULES

July 10, 2020 45 TexReg 4673



(e) A licensee must keep accurate records of therapeutic ser-
vices, including dates of services, types of services, progress or case

(7) advertises or represents that the benefits of a health ben-
efit plan will be accepted as full payment when deductibles or co-pay-

notes and billing information for a minimum of seven years after ter-

ments are required;

mination of services or five years after a client reaches the age of ma-
jority, whichever is greater.

(f) Records created by a licensee during the scope of the li-

(8) makes a representation that is designed to take advan-
tage of the fears or emotions of a particularly susceptible type of pa-
tient; or

censee's employment by educational institutions; by federal, state, or
local government agencies; or political subdivisions or programs are
not required to comply with the requirements of subsection (¢) of this
section.

(g) A licensee must retain and dispose of client records in such
a way that confidentiality is maintained.

(h) In independent practice, the licensee must establish a plan

(9) advertises or represents in the use of a professional
name a title or professional identification that is expressly or com-
monly reserved to or used by another profession or professional.

(¢) The council imposes no restrictions on advertising by a li-
censee with regard to the use of any medium, the licensee's personal
appearance, or the use of his or her personal voice, the size or duration
ofan advertisement by a licensee, or the use of a trade name. A licensee

for the custody and control of the licensee's client mental health records

who retains or hires others to advertise or promote the licensee's prac-

in the event of the licensee's death or incapacity, or the termination of

tice remains responsible for the statements and representations made.

the licensee's professional services.

$801.50.  Corporation and Business Names.

When an assumed name is used in any practice of therapy, the name
of the licensee must be listed in conjunction with the assumed name.
An assumed name used by a licensee may not be false, deceptive, or
misleading.

§801.53.  Advertising and Announcements.

(a) Information used by a licensee in any advertisement or
announcement of services may not contain information which is false,
misleading, deceptive, inaccurate, incomplete, out of context, or not
readily verifiable. Advertising includes any announcement of services,
letterhead, business cards, commercial products, and billing state-
ments. Only the highest academic degree earned from an accredited
college or university or only the highest academic degree earned at
a foreign university that has been determined to be equivalent to a
degree from an accredited institution or program by a member of the
National Association of Credential Evaluation Services and relevant
to the profession of therapy or a therapy-related field shall be used
when advertising or announcing therapeutic services to the public or in
therapy-related professional representations. A licensee may advertise
or announce his or her other degrees or equivalent degrees earned
at foreign institutions from accredited colleges or universities if the
subject of the degree is specified.

(b) False, misleading, or deceptive advertising or advertising
that is not readily subject to verification includes advertising that:

(1) makes any material misrepresentation of fact or omits
a fact necessary to make the statement as a whole not materially mis-
leading;

(2) makes any representation likely to create an unjustified
expectation about the results of a health care service or procedure;

(3) compares a health care professional's services with an-
other health care professional's services unless the comparison can be
factually substantiated;

(4) contains a testimonial that includes false, deceptive, or
misleading statements, or fails to include disclaimers or warnings as to
the credentials of the person making the testimonial,

(5) causes confusion or misunderstanding as to the creden-
tials, education, or licensure of a health care professional,

(6) advertises or represents that health care insurance de-
ductibles or co-payments may be waived or are not applicable to health
care services to be provided if the deductibles or co-payments are re-

quired;

(d) All advertisements or announcements of therapeutic ser-
vices including telephone directory listings by a licensee must clearly
state his or her license status by the use of a title such as "Licensed Mar-
riage and Family Therapist," "LMFT," "Licensed Marriage and Fam-
ily Therapist Associate," "LMFT Associate," "Licensed Marriage and
Family Therapist Supervisor," "LMFT-S," or "LMFT Supervisor."

(e) A licensee may not include in advertising or announce-
ments any information or any reference to certification in a field outside
of therapy or membership in any organization that may be confusing
or misleading to the public as to the services or legal recognition of the
licensee.

() An LMFT or LMFT Associate holding a provisional li-
cense must indicate the provisional status on all advertisements, billing,
and announcements of treatment by the use of the term "Provisional Li-
censed Marriage and Family Therapist" or "Provisional Licensed Mar-
riage and Family Therapist Associate," as appropriate.

(g) If a licensee becomes aware of a misuse of licensee's li-
cense certificate or misrepresentation of licensee's services or the re-
sults of licensee's services, the licensee must take reasonable steps to
correct or minimize the misuse or misrepresentation.

§801.54.  Research and Publications.

(a) Inresearch with a human subject, a licensee is responsible
for the welfare of the human subject throughout a project and must
take reasonable precautions so the human subject suffers no injurious
emotional, physical, or social effect.

(b) A licensee must disguise data obtained from a therapeutic
relationship for the purposes of education or research to ensure full
protection of the identity of the human subject client.

(c) When conducting and reporting research, a licensee must
give recognition to previous work on the topic as well as observe all

copyright laws.
(d) A licensee must give due credit through joint authorship,

acknowledgment, footnote statements, or other appropriate means to
those who have contributed significantly to the licensee's research or

publication.
§801.55.  Parenting Coordination.

(a) In accordance with the Texas Family Code, §153.601(3),
"parenting coordinator" means an impartial third party:

(1) who, regardless of the title by which the person is desig-
nated by the court, performs any function described in the Texas Family
Code, §153.606, in a suit affecting the parent-child relationship; and

2) who:
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(A) is appointed under Texas Family Code, Subchapter
K (relating to Parenting Plan, Parenting Coordinator, and Parenting

(¢) In accordance with the Texas Family Code,
§153.6101(b)(1), an LMFT Associate may not serve as a parenting

Facilitator) by the court on its own motion, or on a motion or agreement

facilitator.

of the parties, to assist parties in resolving parenting issues through
confidential procedures; and

(B) is not appointed under another statute or a rule of

(f) A licensee serving as a parenting facilitator uses child-fo-
cused alternative dispute resolution processes, assists parents in imple-
menting their parenting plan by facilitating the resolution of disputes in

civil procedure.

(b) A licensee who serves as a parenting coordinator is not
acting under the authority of a license issued by the council, and is not
engaged in the practice of marriage and family therapy. The services

a timely manner, educates parents about children's needs, and engages
in other activities as referenced in the Texas Family Code, Chapter 153.

(g) A licensee serving as a parenting facilitator must assist the
parties involved in reducing harmful conflict and in promoting the best

provided by the licensee who serves as a parenting coordinator are not

interests of the children.

within the jurisdiction of the council, but rather the jurisdiction of the
appointing court.
(c) Alicensee who serves as a parenting coordinator has a duty

to provide the information in subsection (b) of this section to the parties
to the suit.

(d) Records of a licensee serving as a parenting coordinator

(h) A licensee serving as a parenting facilitator functions in
four primary areas in providing services.

(1) Conflict management function. The primary role of the
parenting facilitator is to assist the parties to work out disagreements
regarding the children to minimize conflict. To assist the parents in
reducing conflict, the parenting facilitator may monitor the electronic

are confidential under the Texas Civil Practices and Remedies Code,

or written exchanges of parent communications and suggest productive

§154.073. Licensees serving as a confidential parenting coordinator

forms of communication that limit conflict between the parents.

shall comply with the Texas Civil Practices and Remedies Code, Chap-
ter 154, relating to the release of information.

(e) A licensee may not provide marriage and family therapy

(2) Assessment function. A parenting facilitator must re-
view applicable court orders, including protective orders, social stud-
ies, and other relevant records to analyze the impasses and issues as

services to any person while simultaneously providing parenting coor-

brought forth by the parties.

dination services. The foregoing rule does not apply if the court enters
a finding that mental health services are not readily available in the lo-
cation where the parties reside.

§801.56.  Parenting Facilitation.

(a) Inaccordance with House Bill 1012, 81st Legislature, Reg-
ular Session, 2009, and Texas Family Code, Chapter 153, this section

(3) Educational function. A parenting facilitator must
educate the parties about child development, divorce, the impact of
parental behavior on children, parenting skills, and communication
and conflict resolution skills.

(4) Coordination/case management function. A parenting
facilitator must work with the professionals and systems involved with

establishes the practice standards for licensees who desire to serve as

the family (for example, mental health, health care, social services,

parenting facilitators.

(b) Inaccordance with the Texas Family Code, §153.601(3-a),
a "parenting facilitator" means an impartial third party:

(1) who, regardless of the title by which the person is desig-
nated by the court, performs any function described by the Texas Fam-
ily Code, §153.6061, in a suit affecting the parent-child relationship;
and

(2) who:

(A) is appointed under Texas Family Code, Subchapter
K (relating to Parenting Plan, Parenting Coordinator, and Parenting

education, or legal) as well as with extended family, stepparents, and
significant others as necessary.

(i) A licensee serving as a parenting facilitator must be alert
to the reasonable suspicion of acts of domestic violence directed at a
parent, a current partner, or children. The parenting facilitator must
adhere to protection orders, if any, and take reasonable measures to
ensure the safety of the participants, the children and the parenting fa-
cilitator, while understanding that even with appropriate precautions a
guarantee that no harm will occur may not be stated or implied.

(j) In order to protect the parties and children in domestic vi-
olence cases involving power, control and coercion, a parenting facili-

Facilitator) by the court on its own motion, or on a motion or agreement

tator must tailor the techniques used to avoid offering the opportunity

of the parties, to assist parties in resolving parenting issues through

for further coercion.

procedures that are not confidential; and

(B) is not appointed under another statute or a rule of

(k) A licensee serving as a parenting facilitator must be alert
to the reasonable suspicion of substance abuse by parents or children,

civil procedure.

(¢) Notwithstanding any other provision of this chapter, li-
censees who desire to serve as parenting facilitators must comply with

as well as mental health impairment of a parent or child.

(1) Alicensee serving as a parenting facilitator may not provide
legal advice.

all applicable requirements of the Texas Family Code, Chapter 153,
and this section. Licensees must also comply with all requirements of
this chapter unless a provision is clearly inconsistent with the Texas
Family Code, Chapter 153, or this section.

(d) In accordance with the Texas Family Code, §153.6102(e),
a licensee serving as a parenting facilitator may not provide other mar-
riage and family therapy services to any person while simultaneously
providing parenting facilitation services. The foregoing rule does not
apply if the court enters a finding that mental health services are not

(m) A licensee serving as a parenting facilitator must serve by
written agreement of the parties and/or formal order of the court.

(n) A licensee serving as a parenting facilitator may not be-
gin to provide services until the licensee has received and reviewed the
fully executed and filed court order or the signed agreement of the par-
ties.

(o) A licensee serving as a parenting facilitator must maintain
impartiality in the process of parenting facilitation. Impartiality means

readily available in the location where the parties reside.

freedom from favoritism or bias in word, action, or appearance, and
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includes a commitment to assist all parties, as opposed to any one in-
dividual.

(p) A licensee serving as a parenting facilitator:

(1) must end or withdraw services if the licensee deter-
mines the licensee cannot act in an impartial or objective manner;

(2) may not give or accept a gift, favor, loan or other item
of value from any party having an interest in the parenting facilitation

process;

(3) may not coerce or improperly influence any party to
make a decision;

(4) may not intentionally or knowingly misrepresent or
omit any material fact, law, or circumstance in the parenting facilitator

process; and

(5) may not accept any engagement, provide any service,
or perform any act outside the role of parenting facilitation that would
compromise the facilitator's integrity or impartiality in the parenting
facilitation process.

(q) A licensee serving as a parenting facilitator may make re-
ferrals to other professionals to work with the family, but must avoid
actual or apparent conflicts of interest by referrals. A licensee may not
give or receive a commission, rebate, or similar remuneration for par-
enting facilitation or other professional referrals.

(r) Alicensee serving as a parenting facilitator should attempt
to bring about resolution of issues by agreement of the parties; how-
ever, the parenting facilitator is not acting in a formal mediation role.
An effort towards resolving an issue, which may include therapeutic,
mediation, education, and negotiation skills, does not disqualify a li-
censee from making recommendations regarding any issue that remains
unresolved after efforts of facilitation.

(s) A licensee serving as a parenting facilitator must commu-
nicate with all parties, attorneys, children, and the court in a manner
which preserves the integrity of the parenting facilitation process and
considers the safety of the parents and children.

(t) A licensee serving as a parenting facilitator:

(1) may meet individually or jointly with the parties, as
deemed appropriate by the parenting facilitator, and may interview the
children;

(2) may interview any individual who provides services to
the children to assess the children's needs and wishes; and

(3) may communicate with the parties through face-to-face

(w) _In the initial session with each party, a licensee serving as
a parenting facilitator must review the nature of the parenting facilita-
tor's role with the parents to ensure that they understand the parenting

facilitation process.

(x) A licensee serving as a parenting facilitator:

(1) must comply with all mandatory reporting require-
ments, including but not limited to Texas Family Code, Chapter 261,
concerning abuse or neglect of minors;

(2) must report to law enforcement or other authorities if
they have reason to believe that any participant appears to be at serious
risk to harm themselves or a third party;

(3) must maintain records necessary to support charges for
services and expenses, and must make a detailed accounting of those
charges to the parties and their counsel, if requested to do so;

(4) must maintain notes regarding all communications with
the parties, the children, and other persons with whom they speak about
the case; and

(5) must maintain records in a manner that is professional,
legible, comprehensive, and inclusive of information and documents
that relate to the parenting facilitation process and that support any
recommendations made by the licensee.

(y) Records of a licensee serving as a parenting facilitator are
not mental health records and are not subject to the disclosure require-
ments of Texas Health and Safety Code, Chapter 611. At a mini-
mum, records shall be maintained for the period of time described in
§153.6083(c) of the Texas Family Code (concerning Communications
and Recordkeeping of Parenting Facilitator) or as otherwise directed

by the court.
(z) Records of a licensee serving as a parenting facilitator must

be released on the request of either parent, as directed by the court, or
as directed by the council.

(aa) Charges for parenting facilitation services must be based
upon the actual time expended by the parenting facilitator, or as di-
rected by the written agreement of the parties, and/or formal order of
the court.

(bb)  All fees and costs must be appropriately divided between
the parties as directed by the court order of appointment and/or as noted
in the parenting facilitators' written fee disclosure to the parties.

(cc) Fees may be disproportionately divided fees if one parent
is disproportionately creating a need for services and if such a division
is outlined in the court order of appointment and/or as noted in the

meetings or electronic communication.

(u) A licensee serving as a parenting facilitator must, before
the beginning of the parenting facilitation process and in writing, in-

parenting facilitators' written fee disclosure to the parties.

(dd) Services and activities for which a licensee serving as
a parenting facilitator may charge include time spent interviewing

form the parties of:

(1) the limitations on confidentiality in the parenting facil-
itation process; and

(2) the basis of fees and costs and the method of payment,
including any fees associated with postponement, cancellation and/or
nonappearance, and the parties' pro rata share of the fees and costs as
determined by the court order or written agreement of the parties.

(v) Information obtained during the parenting facilitation
process may not be shared outside the parenting facilitation process

parents, children and collateral sources of information; preparation of
agreements, correspondence, and reports; review of records and cor-
respondence; telephone and electronic communication; travel; court
preparation; and appearances at hearings, depositions and meetings.

(ee) A licensee serving as a parenting facilitator:

(1) must complete minimum training as required by the
Texas Family Code, §153.6101, as determined by the appointing court;

(2) must have extensive practical experience with high
conflict or litigating parents;

except for professional purposes, as provided by court order, by
written agreement of the parties, or as directed by the council.

(3) must complete and document upon request advanced
training in family dynamics, child maltreatment, co-parenting, and high
conflict separation and divorce; and
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(4) must regularly complete continuing education related
to co-parenting issues, high-conflict families and the parenting coordi-

(c) Inaccordance with Texas Occupations Code, §502.251 (re-
lating to License Required), a person may not practice as a marriage

nation and facilitation process.

(ff) A licensee serving as a parenting facilitator must decline
an appointment, withdraw, or request appropriate assistance when the
facts and circumstances of the case are beyond the licensee's skill or

expertise.

(gg) Since parenting facilitation services are addressed under
multiple titles in different jurisdictions nationally, acceptability of
training to meet the requirements of subsection (cc) of this section, is
based on functional skills taught during the training rather than the use
of specific titles or names.

$§801.57.  Child Custody Evaluations.

(a) Licensees must comply with all applicable statutes and
rules, including but not limited to Texas Family Code, Chapter 107,
Subchapters D, E, and F (relating to Child Custody Evaluation,
Adoption Evaluation, and Evaluations in Contested Adoptions).

(b) When a licensee who has conducted a court-ordered child
custody evaluation or adoption evaluation receives any complaint re-
lating to the outcome of the evaluation, the licensee must report the
complaint to the court that ordered the evaluation. See council rules,
found in §884.3 of this title (relating to Special Requirements for Com-
plaints Alleging Violations Related to Court Ordered Evaluations).

(c) Disclosure of confidential information in violation of Texas

and family therapist unless the person holds a license under this chap-
ter or is exempt under Texas Occupations Code, §502.004 (relating to
Application of Chapter)

(d) Before providing technology-assisted services, a licensee
must receive appropriate education, training, or supervised experience
in using relevant technology. A therapist who uses technology-assisted
services must maintain documentation of academic preparation and su-
pervision in the use of technology-assisted services as part of the thera-
pist's academic program or the substantial equivalent provided through
at least eight hours of continuing education and 2 hours every subse-
quent renewal period.

(e) A licensee may not render therapy using technology-as-
sisted services without complying with the following at the onset of
each session:

(1) fully verifying the location and identity of the client, to
the most reasonable extent possible; and

(2) disclosing the identity of the licensee.

(f) Before providing technology-assisted services, a licensee
must determine whether a client is a minor. Upon determining that a
client is a minor, and before providing technology-assisted services, a
licensee must obtain required consent from a parent or guardian and
must verify the identity of the parent, guardian, or other person con-

Family Code, §107.111 (relating to Child Custody Evaluator Access
to Investigative Records of Department of Family and Protective Ser-
vices; Offense) or §107.163 (Adoption Evaluator Access to Investiga-
tive Records of Department of Family and Protective Services; Of-
fense) is grounds for disciplinary action, up to and including license
revocation.

(d) A licensee may not provide any other type of service, nei-
ther sequentially nor simultaneously in the same case that he or she
provides a child custody evaluation, unless required by court order.

(e) A licensee may not offer an expert opinion or recommen-
dation relating to the conservatorship of or possession of or access to a

senting to the minor's treatment.

(g) The licensee must determine if technology-assisted service
is an appropriate delivery of treatment or supervision, considering the
professional, intellectual, or emotional needs of the client or super-
visee.

(h) Informed consent must include, at a minimum, information
that defines electronic service delivery as practiced by the licensee and
the potential risks and ethical considerations. The licensee must ob-
tain and maintain written or electronic evidence documenting appro-
priate client informed consent for the use of technology-assisted ser-
vices. The licensee must ensure that the informed consent complies

child unless the licensee has conducted a child custody evaluation re-

with other informed consent requirements in this chapter and must in-

lating to the child in accordance with Texas Family Code, Chapter 107,

clude the following:

Subchapter D.

(f) Before beginning child custody evaluations or adoption

(1) identification of the client, the therapist, and the thera-
pist's credentials;

evaluations, a licensee must inform the parties in writing of:

(1) the limitations on confidentiality in the evaluation

(2) list of services provided by the licensee using technol-
ogy-assisted services;

process; and

(2) the basis of fees and costs and the method of payment,
including any fees associated with postponement, cancellation, and/or

(3) client agreement that the therapist determines on an
on-going basis whether the condition being assessed or treated is
appropriate for technology-assisted services;

nonappearance, and the parties' pro rata share of the fees and costs as
determined by the court order or written agreement of the parties.

(g) An LMFT Associate may not conduct child custody evalu-
ations or adoption evaluations unless qualified by another professional
license to provide such services or otherwise allowed by law.

$801.58.  Technology-Assisted Services.

(a) Licensees who provide marriage and family therapy to
clients or supervision to supervisees outside the State of Texas must
comply with the laws and rules of Texas and of the out-of-state
authority which govern the practice of marriage and family therapy.

(b) Licensees who provide treatment, consultation, and super-
vision using technology-assisted services must meet the same standards
of appropriate practice as licensees who practice in traditional (i.e.,

in-person) settings.

(4) details on security measures taken with the use of tech-
nology-assisted services, as well as potential risks to privacy notwith-
standing such measures;

(5) information regarding secure protocols and back-up
plans in case of technical failure;

(6) the licensee's credentials or training to engage in tech-
nology-assisted services, physical location of practice, and contact in-
formation;

(7) _risks and benefits of engaging in the use of technology;

(8) emergency procedures to follow when the therapist is
not available;
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(9) information collected and any passive tracking mecha-
nisms used;

(10) third-party websites or services used by the licensee
to facilitate technology-assisted services; and

(11) an explanation of how records are maintained elec-
tronically, including encryption type and record security, and the
archival storage period for transaction records.

(1) Therapists who use technology-assisted services must meet
or exceed applicable federal and state legal requirements of health in-
formation privacy, including compliance with the Health Insurance
Portability and Accountability Act of 1996 (HIPAA), Public Law 104-
191; The Health Information Technology for Economic and Clinical
Health (HITECH) Act, 42 U.S.C. Chapter 156, Subchapter III; Texas
Health and Safety Code, Chapter 181 (relating to Medical Records Pri-
vacy); and state privacy, confidentiality, and security rules.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002553

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER C. APPLICATIONS AND
LICENSING

22 TAC §§801.71, 801.74 - 801.76, 801.112 - 801.115,
801.142, 801.143, 801.174, 801.202 - 801.204, 801.263,
801.264, 801.266

The Texas Behavioral Health Executive Council proposes
new §§801.71, 801.74 - 801.76, 801.112 - 801.115, 801.142,
801.143, 801.174, 801.202 - 801.204, 801.263, 801.264, and
801.266, relating to Applications and Licensing.

Overview and Explanation of the Proposed Rule. The proposed
rules are needed to implement Tex. H.B. 1501, 86th Leg., R.S.
(2019). This legislation created the Texas Behavioral Health Ex-
ecutive Council and authorized the Executive Council to regulate
marriage and family therapists, professional counselors, psy-
chologists, and social workers. Sections 507.151 and 507.152
of the Tex. Occ. Code authorizes the Executive Council to ad-
minister and enforce Chapters 501, 502, 503, 505, and 507 of
the Tex. Occ. Code, as well as adopt rules as necessary to per-
form the Executive Council's duties and implement Chapter 507.

If a rule will pertain to the qualifications necessary to obtain a
license; the scope of practice, standards of care, or ethical prac-
tice for a profession; continuing education requirements; or a
schedule of sanctions then the rule must first be proposed to the
Executive Council by the applicable board for the profession be-
fore the Executive Council may propose or adopt such a rule,
see §507.153 of the Tex. Occ. Code.

The proposed rules pertain to the qualifications necessary to ob-
tain a license and continuing education requirements for mar-
riage and family therapists; and incorporate changes necessary

to implement H.B. 1501. Therefore, these rules are covered by
§507.153 of the Tex. Occ. Code.

The Texas State Board of Examiners of Marriage and Family
Therapists, in accordance with §502.1515 of the Tex. Occ.
Code, previously voted and, by a majority, approved to propose
these rules to the Executive Council. Therefore, the Executive
Council has complied with Chapters 502 and 507 of the Tex.
Occ. Code and may propose these rules.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed rules are in effect, there will be no additional esti-
mated cost, reduction in costs, or loss or increase in revenue to
the state or local governments as a result of enforcing or admin-
istering the rules. Additionally, Mr. Spinks has determined that
enforcing or administering the rules do not have foreseeable im-
plications relating to the costs or revenues of state or local gov-
ernment.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rules are in effect there will be a bene-
fit to licensees, applicants, and the general public because the
proposed rules will provide greater efficiencies and consistency
by consolidating all the same or similar requirements from the
boards for marriage and family therapists, professional coun-
selors, psychologists, and social workers and implementing the
same under one agency, the Executive Council. Mr. Spinks has
also determined that for each year of the first five years the rules
are in effect, the public benefit anticipated as a result of enforcing
the rules will be to help the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rules are in effect, there will
be no additional economic costs to persons required to comply
with these rules.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rules are in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rules will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rules will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rules do not impose any new or additional costs to
regulated persons, state agencies, special districts, or local gov-
ernments; therefore, pursuant to §2001.0045 of the Tex. Gov't
Code, no repeal or amendment of another rule is required to off-
set any increased costs. Additionally, no repeal or amendment
of another rule is required because the proposed rules are nec-
essary to protect the health, safety, and welfare of the residents
of this state and because regulatory costs imposed by the Exec-
utive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed rules are in effect, the Executive Council esti-

45 TexReg 4678 July 10, 2020 Texas Register



mates that the proposed rules will have no effect on government
growth. The proposed rules do not create or eliminate a govern-
ment program; they do not require the creation or elimination of
employee positions; they do not require the increase or decrease
in future legislative appropriations to the agency; they do not re-
quire an increase or decrease in fees paid to the agency; they
do not create a new regulation, although they are new rules they
essentially consolidate the rules from the applicable board for
the profession into one agency, as required by statute, thereby
reducing the amount of regulations in Texas; they do not expand
an existing regulation, they provide clarification regarding exist-
ing regulation; they do not increase or decrease the number of
individuals subject to the rules' applicability; and they do not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rules. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rules may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rules will
have an adverse economic effect on small businesses; if the pro-
posed rules are believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rules, describe and estimate the economic im-
pact of the rules on small businesses, offer alternative methods
of achieving the purpose of the rules; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute under
which the proposed rules are to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rules are proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes these rules pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter 507
of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose these
rules to the Executive Council. The rules are specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes these rules in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed these rules to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose these rules.

Lastly, the Executive Council proposes these rules under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.
§801.71.

The purpose of this subchapter is to set out the application procedures
for examination and licensure as an LMFT and LMFT Associate.

Purpose of Applications and Licensing.

$801.74.  Application to Take Licensure Examination.

An applicant must submit:

(1) all requirements in council rules, 22 Texas Adminis-
trative Code, §882.1 and §882.2 (concerning Application Process and
General Application File Requirements);

(2) in lieu of an official transcript as required in council
rules, a letter from a college or university official stating the applicant
is in good academic standing and has completed or is enrolled in a
graduate internship in marriage and family therapy or an equivalent
internship may be submitted to approve the applicant to sit for licensure
examination, but the applicant must still submit an official transcript
before the license may be issued;

(3) acopy of government-issued picture identification (i.e.,
driver's license, passport); and

(4) an Examination Security Information Acknowledge-
ment Form.

§801.75.  Application for Licensed Marriage and Family Therapist
Associate (LMFT Associate).

(a) Qualifications. An applicant for LMFT Associate must
meet the qualifications required by §502.252(b) of the Act.

(b) Application Requirements. An applicant must submit:

(1) all requirements in council rules, 22 Texas Adminis-
trative Code, §882.1 and §882.2 (concerning Application Process and
General Application File Requirements);

(2) Supervisory Agreement Form; and

(3) proof of achieving a passing score on a licensure exam-

ination.

(c) Academic Requirements. An applicant for LMFT Asso-
ciate must meet the education requirements as prescribed in §801.112
of this title (relating to General Academic Requirements). Staff may
require an applicant to submit a council-approved educational equiva-

lency form.

§801.76.  Application for Licensed Marriage and Family Therapist
LMFT).

(a) Qualifications. Anapplicant for LMFT must meet the qual-
ifications required by §502.252(b) of the Act.
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(b) Application Requirements. An applicant must submit:

(1) all requirements in council rules, 22 Texas Adminis-
trative Code, §§882.1 and 882.2 (relating to Application Process and
General Application File Requirements;

(2) a licensed Supervised Experience Verification Form;

(a) An applicant for the licensure examination must have com-
pleted or be enrolled in a council-approved marriage and family therapy

graduate internship.
(b) An applicant for LMFT Associate or LMFT must have a

master's or doctorate degree in marriage and family therapy or a mas-
ter's or doctorate degree in a related mental health field with course

and work and training determined by the council to be substantially equiv-
(3) proof of achieving a passing score on a licensure exam- alent to a graduate degree in marriage and family therapy from a re-
ination. gionally accredited institution of higher education or an institution of

(c) Academic Requirements. An applicant for LMFT must
meet the education requirements as prescribed in §801.112 of this ti-
tle (relating to General Academic Requirements). Staff may require an
applicant to submit a council-approved educational equivalency form.

(d) Supervised Clinical Experience Requirements and Condi-
tions. An applicant for LMFT must meet the supervised clinical experi-
ence requirements and conditions as mandated in §801.142 of this title

higher education approved by the council with (the earliest class re-
ported on one of an applicant's official transcripts denotes the start of a

program):

(1) at least 45 semester hours for an applicant who started
a program before August 1, 2017; or

(2) atleast 60 semester hours for an applicant who started
a program on or after August 1, 2017.

(relating to Supervised Clinical Experience Requirements and Condi-
tions).
§$801.112.  General Academic Requirements.

(a) An applicant must submit an official transcript showing:

(1) a master's or doctorate degree in marriage and family
therapy from a program accredited by the Commission on Accredita-
tion for Marriage and Family Therapy Education (COAMFTE);

(2) a master's degree from a program accredited by
the Council for Accreditation of Counseling and Related Edu-
cational Programs (CACREP), Marriage, Couples, and Family
Counseling (MCFC) specialization which meets the requirements of
§801.114(b)(8) of this title (relating to Academic Course Content) and
starts on or after January 1, 2017, (the earliest class reported on one of
an applicant's official transcripts denotes the start of a program); or

(3) amaster's or doctorate degree from a regionally accred-

(c) A degree or course work in a related mental health field
must have been a planned course of study designed to train a person
to provide direct services to assist individuals, families or couples in
a therapeutic relationship in the resolution of cognitive, affective, be-
havioral or relational dysfunctions within the context of marriage or
family systems.

(d) Examples of degrees in a related mental health field may
include counseling, psychology, social work, or family studies with an
emphasis on Marriage and Family Therapy. Degrees in fields other
than those listed may be reviewed for eligibility toward course equiva-
lency in accordance with council rules, 22 Texas Administrative Code,
§882.1 (relating to Application Process).

§801.114.  Academic Course Content.

(a) An applicant who holds a graduate degree in a mental
health-related field must have course work in each of the following
areas:

ited institution of higher education in marriage and family therapy or in
a related mental health field with a planned course of study in marriage
and family therapy as described in §801.113(b), (c), and (d) of this ti-
tle (relating to Academic Requirements) with the required minimum
course content as described in §801.114 of this title.

(b) Anapplicant with foreign degree or coursework must com-
ply with council rules, 22 Texas Administrative Code §882.11 (relating

(1) theoretical foundations of marriage and family therapy-
-three semester hours;

(2) assessment and treatment in marriage and family ther-
apy--12 semester hours;

(3) human development, gender, multicultural issues and
family studies--six semester hours;

to Applicants with Foreign Degrees).

(c) An applicant must submit a course description from an of-
ficial school catalog or syllabus for any course listed on the transcript
with a title not self-explanatory or apparently relevant to academic re-

quirements.

(d) The council will not accept any undergraduate courses as
meeting any academic requirements unless the applicant's official tran-

(4) psychopathology--three semester hours;

(5) professional ethics--three semester hours;

(6) applied professional research--three semester hours;

and

(7) supervised clinical internship--12 months or nine
semester hours.

script clearly shows that the course was awarded graduate credit by the
school.

(e) The council will accept as meeting academic requirements

(b) An applicant who begins a graduate degree program in
marriage and family therapy or a mental health-related field on or after
August 1, 2017, must complete course work and the minimum required

only those courses shown on the applicant's transcript as:

(1) part of the applicant's program of studies and as com-
pleted with a passing grade or for credit; or

(2) taken outside the applicant's program of studies and
completed with at least a "B" or "pass."

() The council will consider a quarter hour of academic credit

semester hours in each of the following areas (the earliest class reported
on one of an applicant's official transcripts denotes the start of a pro-

gram):

(1) theoretical knowledge and foundations of marriage and
family therapy--three semester hours--including the historical devel-
opment, theoretical and empirical foundations, and contemporary con-
ceptual directions of the field of marriage and family therapy;

as two-thirds of a semester hour.

§801.113.  Academic Requirements.

(2) assessment and treatment in marriage and family ther-
apy--12 semester hours--including but is not limited to treatment ap-
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proaches specifically designed for use with a wide range of diverse cou-

§801.142.  Supervised Clinical Experience Requirements and Condi-

ples, families, and children, including sex therapy, same sex couples,

tions.

young children, adolescents, interfaith couples, crisis intervention, and
elderly;

(3) human development, gender, multicultural issues and
family studies--six semester hours;

(4) psychopathology--three semester hours--including tra-
ditional psycho-diagnostic categories including knowledge and use of
the Diagnostic and Statistical Manual of Mental Disorders;

(5) professional ethics--three semester hours--including
professional identity of the marriage, couple, and family therapist,
including professional socialization, scope of practice, professional
organizations, licensure and certification; and ethical issues related to
the profession of marriage, couple, and family therapy as well as the
practice of individual therapy;

(6) applied professional research--three semester hours--
including research evidence related to MFT, becoming an informed
consumer of research, and research and evaluation methods;

(7) treatment of addictions and management of crisis situ-
ations--no minimum requirements;

(8) supervised clinical internship--12 months or nine
semester hours. During the supervised clinical internship, the appli-
cant must have 300 hours of experience, of which:

(A) at least 150 hours must be direct client contact
hours; and

(B) of the 150 direct client contact hours, at least 75
hours must be direct client contact with couples and families.

(c) The remaining courses needed to meet the 45 or 60 grad-
uate semester hour requirement must be marriage and family therapy
or related course work in areas directly supporting the development of
an applicant's professional marriage and family, individual, or group
therapy skills.

(d) Staff may issue an LMFT Associate license to an appli-
cant who has a deficiency in pre-graduate internship months, semester
hours, or clock hours required by subsection (a)(7) or (b)(8) of this sec-
tion, but must require the applicant to complete the deficient months,
semester hours, or clock hours in addition to the post-graduate, licensed
supervised clinical experience requirements in §801.142 of this title
(relating to Supervised Clinical Experience Requirements and Condi-
tions) before awarding an LMFT license to that applicant.

§801.115.  Academic Requirements and Supervised Clinical Intern-
ship Equivalency for Applicants Currently Licensed as an LMFT in
Another Jurisdiction.

An applicant currently licensed as a marriage and family therapist in an-

An applicant for LMFT must complete supervised clinical experience
acceptable to the council.

(1) The LMFT Associate must have completed a minimum
of two years of work experience in marriage and family therapy includ-
ing at least 3,000 hours of supervised clinical practice, of which:

(A) atleast 1,500 hours must be providing direct clini-
cal services, with no more than 500 hours provided via technology-as-
sisted services (as approved by the supervisor); and

(B) ofthe 1,500 hours of direct clinical services, at least
500 hours must be providing direct clinical services to couples or fam-
ilies.

(C) of the 3,000 hours of supervised clinical practice,
at least 200 hours must be council-approved supervision as defined in
§801.2 of this title (relating to Definitions), of which:

(i) atleast 100 hours must be individual supervision;

and

(i) no more than 50 hours may be provided by tele-
phonic services;

(iii)  with unlimited hours by live video; and

(iv) while providing services, the LMFT Associate
must participate in a minimum of one hour of supervision every week,
except for good cause shown.

(D) The remaining hours may come from related expe-
riences, including workshops, public relations, writing case notes, con-
sulting with referral sources, etc.

(2) Staff may count graduate internship hours exceeding
the requirements set in §801.114(b)(8) of this title (relating to Aca-
demic Course Content) toward the minimum requirement of at least
3,000 hours of supervised clinical practice under the following condi-
tions.

(A) No more than 500 excess graduate internship hours,
of which no more than 250 hours may be direct clinical services to
couples or families, completed under a Commission on Accreditation
for Marriage and Family Therapy Education (COAMFTE) accredited
graduate program may be counted toward the minimum requirement of
at least 3,000 hours of supervised clinical practice.

(B) No more than 400 excess graduate internship hours,
of which no more than 200 hours may be direct clinical services to cou-
ples or families, completed under a non-COAMFTE-accredited grad-
uate program may be counted toward the minimum requirement of at
least 3,000 hours of supervised clinical practice.

other jurisdiction of the United States who does not meet the academic
requirements in §801.114 of this title (relating to Academic Course
Content) may be considered to have met the requirements according

to the following:

(1) Ifanapplicant has been licensed as an LMFT in another
United States jurisdiction for the two years immediately preceding the
date the application is received, the academic requirements (including
the internship) are considered met.

(2) Ifanapplicant has been licensed as an LMFT in another
United States jurisdiction for less than two consecutive years immedi-
ately preceding the date the application is received, staff may grant
one month of credit for every two months of independent marriage and
family therapy practice toward any deficit in the academic internship

(C) No more than 100 excess graduate internship su-
pervision hours may be counted toward the minimum requirement of
at least 200 hours of council-approved supervision.

(3) An LMFT Associate may practice marriage and family
therapy in any setting under supervision, such as a private practice,
public or private agencies, hospitals, etc.

(4) During the post-graduate, supervised clinical experi-
ence, both the supervisor and the LMFT Associate may have disci-
plinary actions taken against their licenses for violations of the Act,
the Council Act, or council rules.

(5) Within 30 days of the initiation of supervision, an
LMFT Associate must submit to the council a Supervisory Agreement

requirement.

Form for each council-approved supervisor.
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(6) An LMFT Associate may have no more than two coun-
cil-approved supervisors at a time, unless given prior approval by the

(f) Both the LMFT Associate and the council-approved super-
visor are fully responsible for the marriage and family therapy activities

council or its designee.

(7) Except as specified in paragraph (2) of this section,
hours of supervision and supervised clinical experience accrued toward

of the LMFT Associate.

(1) The supervisor must ensure the LMFT Associate knows
and adheres to all statutes and rules that govern the practice of marriage

an out-of-state LMFT license may be accepted only by endorsement.

and family therapy.

(A) The applicant must ensure supervision and super-
vised experience accrued in another jurisdiction is verified by the ju-

(2) A supervisor must maintain objective, professional
judgment; a dual relationship between the supervisor and the LMFT

risdiction in which it occurred and that the other jurisdiction provides

Associate is prohibited.

verification of supervision to the council.

(B) If an applicant has been licensed as an LMFT in

(3) A supervisor may not supervise more than 12 persons
at one time.

another United States jurisdiction for the two years immediately pre-
ceding the date the application is received, the supervised clinical ex-
perience requirements are considered met. If licensed for any other
two-year period, the application will be reviewed to determine whether
clinical experience requirements have been met in accordance with
council rules, 22 Texas Administrative Code, §882.1 (relating to Ap-
plication Process).

§801.143.  Supervisor Requirements.

(a) To apply for supervisor status, an LMFT in good standing
must submit an application and applicable fee as well as documentation

of the following:

(1) completion of at least 3,000 hours of LMFT practice
over a minimum of 3 years; and

(A) successful completion of a 3-semester-hour, gradu-
ate course in marriage and family therapy supervision from an accred-
ited institution; or

(B) a 40-hour continuing education course in clinical
supervision; or
(2) designation as an approved supervisor or supervisor

candidate by the American Association for Marriage and Family
Therapy (AAMFT).

(b) A supervisor may not be employed by the person he or she
is supervising.
(c) A supervisor may not be related within the second degree

by affinity (marriage) or within the third degree by consanguinity
(blood or adoption) to the person whom he or she is supervising.

(d) Within 60 days of the initiation of supervision, a supervisor
must process and maintain a complete supervision file on the LMFT
Associate. The supervision file must include:

(1) a photocopy of the submitted Supervisory Agreement

Form;

(2) proof of council approval of the Supervisory Agree-
ment Form;

(3) arecord of all locations at which the LMFT Associate
will practice;

(4) a dated and signed record of each supervision confer-
ence with the LMFT Associate's total number of hours of supervised
experience, direct client contact hours, and direct client contact hours
with couples or families accumulated up to the date of the conference;
and

(5) acopy of any written plan for remediation of the LMFT
Associate.

(e) Within 30 days of the termination of supervision, a super-
visor must submit written notification to the council.

(4) Ifasupervisor determines the LMFT Associate may not
have the therapeutic skills or competence to practice marriage and fam-
ily therapy under an LMFT license, the supervisor must develop and
implement a written plan for remediation of the LMFT Associate.

(5) A supervisor must timely submit accurate documenta-
tion of supervised experience.

(g) Supervisor status expires with the LMFT license.

(h) To maintain council approval, a supervisor must success-
fully complete the following continuing education each renewal period:

(1) at least three hours of clinical supervision continuing
education; and

(2) the jurisprudence exam.

(1) A supervisor who fails to meet all requirements for licen-
sure renewal may not advertise or represent himself or herself as a su-
pervisor in any manner.

(j) A supervisor whose license status is other than "current,
active" is no longer an approved supervisor. Supervised clinical expe-
rience hours accumulated under that person's supervision after the date
his or her license status changed from "current, active" or after removal
of the supervisor designation will not count as acceptable hours unless
approved by the council.

(k) A supervisor who becomes subject to a council disciplinary
order is no longer an approved supervisor. The person must:

(1) inform each LMFT Associate of the council disci-
plinary order;
(2) refund all supervisory fees received after date the coun-

cil disciplinary order was ratified to the LMFT Associate who paid the
fees; and

(3) assist each LMFT Associate in finding alternate super-

vision.

(1) Supervision of an LMFT Associate without being currently
approved as a supervisor is grounds for disciplinary action.

(m) The LMFT Associate may compensate the supervisor for
time spent in supervision if the supervision is not part of the supervisor's
responsibilities as a paid employee of an agency, institution, clinic, or
other business entity.

§801.174.  Licensure and Jurisprudence Examinations.

(a) The council will accept the national licensure examination
administered by the Association of Marital and Family Therapy Regu-
latory Boards (AMFTRB) or the State of California marriage and fam-
ily therapy licensure examination.

(b) An applicant must apply to take the licensure examination
per §801.74 of this title (relating to Application to Take Licensure Ex-
amination). The applicant must pay the examination fee to the appro-
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priate party as dictated by the current examination contract or agree-
ment.

(c) The council, or its designee, will determine the times and
places for licensing examinations and give reasonable public notice.

(c) The council will issue a license to a holder of a provisional
license if:

(1) the provisional license holder passes the examinations
required by §801.174 of this title (relating to Licensure and Jurispru-

(d) The council, or its designee, will notify the examinee of
the results of the licensure examination in accordance with the current
examination contract or agreement. If the council is notified of a po-

dence Examinations);

(2) the provisional license holder provides official gradu-
ate transcripts meeting the requirements set forth in §801.112 through

tential delay of notification of exam results, the council will notify the

§801.115 of this title (relating to General Academic Requirements,

examinee as soon as possible regarding the delay.

(e) An applicant who fails the national licensure examination
must comply with council rules, 22 Texas Administrative Code, §882.6
(relating to Limitation on Number of Examination Attempts).

(f) _All applicants must comply with council rules, 22 Texas
Administrative Code, §882.5 (relating to Jurisprudence Examination

Requirement).
$801.202.  LMFT Associate License.

(a) The initial LMFT Associate license will be issued for a
period of 24 months and may be renewed biennially for a period not to
exceed a total of 72 months.

(b) An LMFT Associate who has held the LMFT Associate
license for 72 months and submitted documentation to the council to
satisfy all minimum requirements for LMFT licensure, except the 500
hour requirement set in §801.142(1)(B) of this title (relating to Super-
vised Clinical Experience Requirements and Conditions) and requiring
at least 500 hours of direct clinical services to couples or families, may
renew his or her LMFT Associate license only once more (not exceed-
ing 96 months of licensure as an LMFT Associate).

(c) An LMFT Associate who has held the LMFT Associate
license for 72 months (or 96 months if subsection (b) of this section
applies) and has not met the minimum requirements for LMFT licen-
sure, may not renew but must reapply for the LMFT Associate license,
meeting all current application requirements and passing the national
licensure examination no more than six months before the date the ap-
plication is received.

$§801.203.  Provisional LMFT License.

(a) A provisional license may be granted to a person who:

(1) s licensed or otherwise registered as a marriage and
family therapist by another state or other jurisdiction, whose require-
ments for licensure or registration, at the time the license or registration
was obtained, were substantially equivalent to the requirements set out
in §801.76 of this title (relating to Application for Licensed Marriage
and Family Therapist (LMFT));

(2) has successfully passed a national examination relat-
ing to marriage and family therapy or an examination approved by the
council;

(3) is sponsored by a Texas LMFT with whom the provi-
sional license holder may practice under this section;

(4) provides documentation, on council prescribed forms,
of the experience requirements set out in §801.142 of this title (relating
to Supervised Clinical Experience Requirements and Conditions) and
§801.143 of this title (relating to Supervisor Requirements); and

(5) meets any other requirements set forth under the Act.

(b) Upon formal written request, the council may waive the re-

Academic Requirements, Academic Course Content, and Academic
Requirements and Supervised Clinical Internship Equivalency for Ap-
plicants Currently Licensed as an LMFT in Another Jurisdiction, re-

spectively);

(3) the provisional license holder provides documentation,
on council prescribed forms, of the experience requirements set out
in §801.142 and §801.143 of this title (relating to Supervised Clinical
Experience Requirements and Conditions and relating to Supervisor
Requirements, respectively); and

(4) the provisional license holder meets any other require-
ments set forth under the Act.

(d) The council must complete the processing of a provisional
license holder's application for an LMFT license within 180 days after
the provisional license was issued. The council may extend the 180-day
deadline to allow for the receipt and tabulation of pending examination
results.

§801.204.  Licensing of Military Service Members, Military Veterans,
and Military Spouses.

(a) An applicant for licensure under this section must comply
with council rules, 22 Texas Administrative Code, §882.60 (relating to
Special Provisions Applying to Military Service Members, Veterans,

and Spouses).

(b) An applicant's qualifications that either match or exceed
Texas licensure requirements are considered substantially equivalent.

(c) Upon request, an applicant must provide acceptable proof
of current licensure issued by another jurisdiction. Upon request, the
applicant must provide proof that the licensing requirements of that
jurisdiction are substantially equivalent to the licensing requirements
of this state.

(d) Foran application for a license submitted by a verified mil-
itary service member or military veteran, the applicant will receive
credit towards any licensing or apprenticeship requirements, except an
examination requirement, for verified military service, training, or ed-
ucation relevant to the occupation, unless he or she holds a restricted li-
cense issued by another jurisdiction or if he or she has an unacceptable
criminal history as described by the Act, the Council Act, or council
rules.

§801.263. Requirements for Continuing Education.

(a) An LMFT must complete 30 clock hours of continuing ed-
ucation which is acceptable to the council each renewal period. Of the
30 clock hours required for LMFT license renewal, no more than 15
clock hours may be delivered through a learning format that does not
accommodate real-time interaction, such as self-study correspondence
course or pre-recorded webinar.

(b)  An LMFT Associate must complete 15 clock hours of con-
tinuing education which is acceptable to the council each renewal pe-
riod. Of the 15 clock hours required for LMFT Associate license re-

quirement set out in subsection (a)(3) of this section, if the council de-

newal, no more than six clock hours may be delivered through a learn-

termines that compliance with subsection (a)(3) of this section, would

ing format that does not accommodate real-time interaction, such as

cause undue hardship to the applicant.

self-study correspondence course or pre-recorded webinar.
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(c) All licensees are required to complete six hours of ethics
each renewal period.

§801.264.  Types of Acceptable Continuing Education.

To be acceptable for the purposes of license renewal or satisfaction of
disciplinary stipulations, the education must be received from a con-
tinuing education provider that:

(1) ensures the education provided is related to the practice
of marriage and family therapy;

(2) ensures the individual(s) presenting the information
have the necessary experience and knowledge in the topic(s) presented;

(3) verifies attendance of participants and provides partic-
ipants with a letter or certificate of attendance displaying the licensee's
name, topic covered, date course was taken, and hours of credit earned;

(4) maintains all continuing education records and docu-
mentation for at least three years; and

(5) provides participants a mechanism for evaluation of
each continuing education activity.

$801.266. Determination of Clock Hour Credits and Credit Hours
Granted.

The council credits continuing education activities that meet the crite-
ria §801.264 of this title (relating to Types of Acceptable Continuing
Education) on a one-for-one basis with one credit hour for each clock
hour spent in the continuing education activity, unless otherwise des-
ignated in the provisions below:

(1) Completing the jurisprudence exam once per renewal
period may count for one hour of the ethics requirement described in
§801.263 (relating to Requirements for Continuing Education).

(2) Hours spent providing clinical supervision of a mar-
riage and family therapy intern or an LMFT Associate may count for no
more than one-half of the continuing education required each renewal

period.

(3) A presenter of a continuing education activity may earn
1.5 hours for each approved hour of continuing education presented,
not to exceed one-half of the continuing education required each re-
newal period. The same seminar or topic may not be used more than
once biennially.

(4) An author of a book or peer reviewed article which en-
hances a marriage and family licensee's knowledge or skill may claim
continuing education credit not to exceed one-half of the continuing
education required each renewal period.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002562

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER D. APPLICATION
PROCEDURES
22 TAC §§801.71 - 801.76

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.71 - 801.76, relating to Application Procedures.
The proposed repeal corresponds with the proposal of new rules
elsewhere in this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
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required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council

may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§801.71.  Purpose of Application Procedures.

$801.72.  General Application Procedures.

$801.73.  Required Application Materials.

$801.74.  Application to Take Licensure Examination.

$801.75.  Application for Licensed Marriage and Family Therapist

Associate (LMFT Associate).

$801.76.  Application for Licensed Marriage and Family Therapist
(LMFT).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002554

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER E. CRITERIA FOR
DETERMINING FITNESS OF APPLICANTS
FOR EXAMINATION AND LICENSURE

22 TAC §§801.91 - 801.93

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.91 - 801.93, relating to Criteria for Determining
Fitness of Applicants for Examination and Licensure. The pro-
posed repeal corresponds with the proposal of new rules else-
where in this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.
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The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate

a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§801.91.  Purpose of Criteria for Determining Fitness of Applicants.
$801.92.  Finding of Non-Fitness for Licensure.

45 TexReg 4686 July 10, 2020 Texas Register


mailto:Open.Records@tsbep.texas.gov

$801.93.  Finding of Non-Fitness for Licensure Subsequent to Is-
suance of License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002555

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER F. ACADEMIC REQUIRE-
MENTS FOR EXAMINATION AND LICENSURE
22 TAC §§801.111 - 801.115

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.111 - 801.115, relating to Academic Require-
ments for Examination and Licensure. The proposed repeal cor-
responds with the proposal of new rules elsewhere in this edition
of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a

result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do notrequire an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
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State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§801.111.  Purpose of Academic Requirements.

§801.112.  General Academic Requirements.

$§801.113.  Academic Requirements.

$801.114.  Academic Course Content.

$801.115.  Academic Requirements and Supervised Clinical Intern-

ship Equivalency for Applicants Currently Licensed as an LMFT in
Another Jurisdiction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002556

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER G. EXPERIENCE
REQUIREMENTS FOR LICENSURE
22 TAC §§801.141 - 801.143

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.141 - 801.143, relating to Experience Require-
ments for Licensure. The proposed repeal corresponds with the
proposal of new rules elsewhere in this edition of the Texas Reg-
ister.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
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required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council

may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§$801.141.  Purpose of Experience Requirements.

$801.142.  Supervised Clinical Experience Requirements and Condi-
tions.

$801.143.  Supervisor Requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002557

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER H. EXAMINATIONS
22 TAC §801.171, §801.174

The Texas Behavioral Health Executive Council proposes the
repeal of §801.171 and §801.174, relating to Examinations. The
proposed repeal corresponds with the proposal of new rules
elsewhere in this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
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that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to

prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.
§801.171.  Purpose.
§$801.174.  Licensure and Jurisprudence Examinations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.
TRD-202002558
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Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER I. LICENSING
22 TAC §§801.201 - 801.205

The Texas Behavioral Health Executive Council proposes the re-
peal of §§801.201 - 801.205, relating to Licensing. The proposed
repeal corresponds with the proposal of new rules elsewhere in
this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do notrequire an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
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thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§801.201. General Licensing.

$801.202. LMFT Associate License.

$801.203.  Provisional LMFT License.

§801.204.  Licensing of Military Service Members, Military Veterans,

and Military Spouses.

$801.205. Emergency Limited Temporary License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002559

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 307-7706

¢ ¢ ¢

SUBCHAPTER J. LICENSE RENEWAL,
INACTIVE STATUS, AND SURRENDER OF
LICENSE

22 TAC §§801.231 - 801.237

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.231 - 801.237, relating to License Renewal, In-
active Status, and Surrender of License. The proposed repeal
corresponds with the proposal of new rules elsewhere in this edi-
tion of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council

to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.
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Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$§801.231.  Purpose.

$801.232.  General License Renewal.
$801.233.  Staggered Renewals.
§$801.234.  Licensure Renewal.
§801.235. Late Renewal.

$801.236. Inactive Status.

$801.237.  Surrender of License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002560

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢
SUBCHAPTER K. CONTINUING EDUCATION
REQUIREMENTS

22 TAC §§801.261 - 801.264, 801.266, 801.268

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.261 - 801.264, 801.266, and 801.268 relating
to Continuing Education Requirements. The proposed repeal
corresponds with the proposal of new rules elsewhere in this
edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
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licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333

Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$801.261. Purpose.

$801.262. Deadlines.

§801.263.  Requirements for Continuing Education.

$801.264. Types of Acceptable Continuing Education.

$801.266. Determination of Clock Hour Credits and Credit Hours
Granted.

$801.268. Reporting and Auditing of Continuing Education.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002561

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706
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SUBCHAPTER L. COMPLAINTS AND
VIOLATIONS
22 TAC §§801.291 - 801.304

The Texas Behavioral Health Executive Council proposes the
repeal of rules §§801.291-801.304, relating to Complaints and
Violations. The proposed repeal corresponds with the proposal
of new rules elsewhere in this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register. which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the

Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do notrequire an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
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tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$801.291.  General Complaints and Violations.

$801.292.  Criteria for Denial of a License.

$§801.293.  Procedures for Imposing Disciplinary Action

§$801.294.  Violations by an Unlicensed Person.

$801.295.  Power to Sue

§801.296. Complaint Procedures.

$801.297.  Monitoring of Licensees.

$801.298.  Default Orders.

$801.299.  Administrative Penallties.

$801.300.  Suspension of License for Failure to Pay Child Support or

Non-Compliance with Child Custody Order.

§801.301.  Relevant Factors.

$801.302.  Severity Level and Sanction Guide.

§801.303.  Other Actions.

$§801.304.  Reciprocal Discipline.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002563

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER D. SCHEDULE OF
SANCTIONS
22 TAC §§801.302, 801.303, 801.305

The Texas Behavioral Health Executive Council proposes new
§§801.302, 801.303, 801.305, relating to Schedule of Sanctions.

Overview and Explanation of the Proposed Rule. The proposed
rules are needed to implement Tex. H.B. 1501, 86th Leg., R.S.
(2019). This legislation created the Texas Behavioral Health Ex-
ecutive Council and authorized the Executive Council to regulate
marriage and family therapists, professional counselors, psy-
chologists, and social workers. Sections 507.151 and 507.152

of the Tex. Occ. Code authorizes the Executive Council to ad-
minister and enforce Chapters 501, 502, 503, 505, and 507 of
the Tex. Occ. Code, as well as adopt rules as necessary to per-
form the Executive Council's duties and implement Chapter 507.

If a rule will pertain to the qualifications necessary to obtain a
license; the scope of practice, standards of care, or ethical prac-
tice for a profession; continuing education requirements; or a
schedule of sanctions then the rule must first be proposed to the
Executive Council by the applicable board for the profession be-
fore the Executive Council may propose or adopt such a rule,
see §507.153 of the Tex. Occ. Code.

The proposed rules pertain to a schedule of sanctions for mar-
riage and family therapists; and incorporate changes necessary
to implement H.B. 1501. Therefore, these rules are covered by
§507.153 of the Tex. Occ. Code.

The Texas State Board of Examiners of Marriage and Family
Therapists, in accordance with §502.1515 of the Tex. Occ.
Code, previously voted and, by a majority, approved to propose
these rules to the Executive Council. Therefore, the Executive
Council has complied with Chapters 502 and 507 of the Tex.
Occ. Code and may propose these rules.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed rules are in effect, there will be no additional esti-
mated cost, reduction in costs, or loss or increase in revenue to
the state or local governments as a result of enforcing or admin-
istering the rules. Additionally, Mr. Spinks has determined that
enforcing or administering the rules do not have foreseeable im-
plications relating to the costs or revenues of state or local gov-
ernment.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rules are in effect there will be a bene-
fit to licensees, applicants, and the general public because the
proposed rules will provide greater efficiencies and consistency
by consolidating all the same or similar requirements from the
boards for marriage and family therapists, professional coun-
selors, psychologists, and social workers and implementing the
same under one agency, the Executive Council. Mr. Spinks has
also determined that for each year of the first five years the rules
are in effect, the public benefit anticipated as a result of enforcing
the rules will be to help the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rules are in effect, there will
be no additional economic costs to persons required to comply
with these rules.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rules are in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rules will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rules will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
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required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rules do not impose any new or additional costs to
regulated persons, state agencies, special districts, or local gov-
ernments; therefore, pursuant to §2001.0045 of the Tex. Gov't
Code, no repeal or amendment of another rule is required to off-
set any increased costs. Additionally, no repeal or amendment
of another rule is required because the proposed rules are nec-
essary to protect the health, safety, and welfare of the residents
of this state and because regulatory costs imposed by the Exec-
utive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed rules are in effect, the Executive Council esti-
mates that the proposed rules will have no effect on government
growth. The proposed rules do not create or eliminate a govern-
ment program; they do not require the creation or elimination of
employee positions; they do not require the increase or decrease
in future legislative appropriations to the agency; they do not re-
quire an increase or decrease in fees paid to the agency; they
do not create a new regulation, although they are new rules they
essentially consolidate the rules from the applicable board for
the profession into one agency, as required by statute, thereby
reducing the amount of regulations in Texas; they do not expand
an existing regulation, they provide clarification regarding exist-
ing regulation; they do not increase or decrease the number of
individuals subject to the rules' applicability; and they do not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rules. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rules may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rules will
have an adverse economic effect on small businesses; if the pro-
posed rules are believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rules, describe and estimate the economic im-
pact of the rules on small businesses, offer alternative methods
of achieving the purpose of the rules; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute under
which the proposed rules are to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rules are proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes these rules pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter 507
of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose these
rules to the Executive Council. The rules are specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes these rules in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed these rules to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose these rules.

Lastly, the Executive Council proposes these rules under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§801.302.  Severity Level and Sanction Guide.

The following severity levels and sanction guides are based on the rel-
evant factors in council rules, 22 Texas Administrative Code, §884.20
(relating to Disciplinary Guidelines and General Schedule of Sanc-

tions).

(1) Level One--Revocation of license with a possible ad-
ministrative penalty from $500 to $5,000. These violations evidence
intentional or gross misconduct on the part of the licensee or cause or
pose a high degree of harm to the public or may require severe punish-
ment as a deterrent to the licensee, or other licensees.

(2) Level Two--Extended suspension of license with a pos-
sible administrative penalty from $250 to $2,500. These violations in-
volve less misconduct, harm, or need for deterrence than Level One
violations, but may require termination of licensure for a period of not

less than one year.

(3) Level Three--Moderate suspension of license with a
possible administrative penalty of no more than $250. These violations
are less serious than Level Two violations, but may require termination
of licensure for a period of time that is less than a year.

(4) Level Four--Probated suspension of licensure. These
violations do not involve enough harm, misconduct, or need for de-
terrence to warrant termination of licensure, yet are severe enough to
warrant monitoring of the licensee to ensure future compliance. Pro-
bationary terms may be ordered as appropriate.

(5) Level Five--Reprimand. These violations involve in-
advertent or relatively minor misconduct or rule violations not directly
involving the health, safety and welfare of the public.
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(6) An administrative penalty may be assessed for any vi-
olation, in lieu of, or in addition to, other disciplinary actions.

§801.303.

Other Actions.

A complaint may be resolved by issuance of a warning letter or a condi-
tional letter of agreement which does not involve a formal disciplinary
action.

(1) A warning letter informs the licensee of the licensee's
duties under the Act, the Council Act, or council rules and whether the
council has a concern about the circumstances surrounding the com-

plaint.

(2) A "Conditional Letter of Agreement" informs the li-
censee of the licensee's duties under the Act, the Council Act, or council
rules, whether the conduct or omission complained of appears to violate
such duties, and creating council-ordered conditions for the long-term
resolution of the issues in the complaint. This "Conditional Letter of
Agreement" specifies the immediate disposition of the complaint. The
licensee is issued the "Conditional Letter of Agreement" by staff; a
signature of agreement by the licensee is required. If the licensee fails
to comply with all the council-ordered conditions in the specified time
frame outlined in the "Conditional Letter of Agreement," staff will open
anew complaint arising out of the non-compliance with a "Conditional
Letter of Agreement" or the underlying conduct.

§801.305.  Schedule of Sanctions.

The following standard sanctions shall apply to violations of Texas Oc-
cupations Code, Chapter 502 and 22 Texas Administrative Code, Part
35.

Figure: 22 TAC §801.305

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002564

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706
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SUBCHAPTER M. LICENSING OF PERSONS
WITH CRIMINAL BACKGROUNDS

22 TAC §801.331, §801.332

The Texas Behavioral Health Executive Council proposes the re-
peal of §801.331 and §801.332, relating to Licensing or Persons
with Criminal Backgrounds. The proposed repeal corresponds
with the proposal of new rules elsewhere in this edition of the
Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to

perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
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estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$801.331.  Purpose of Criteria for Licensing of Persons with Crimi-
nal Backgrounds.
$801.332.  Criminal Conviction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002565

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER N. INFORMAL SETTLEMENT
CONFERENCES
22 TAC §801.351

The Texas Behavioral Health Executive Council proposes the
repeal of §801.351, relating to Informal Settlement Conference.
The proposed repeal corresponds with the proposal of new rules
elsewhere in this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
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result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Exe,cutive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do notrequire anincrease or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make

all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code,
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code, the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code, which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code, which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

§801.351.  Informal Settlement Conference.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002566

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER O. FORMAL HEARINGS
22 TAC §§801.361 - 801.364

The Texas Behavioral Health Executive Council proposes the
repeal of §§801.361 - 801.364, relating to Formal Hearings. The
proposed repeal corresponds with the proposal of new rules
elsewhere in this edition of the Texas Register.

Overview and Explanation of the Proposed Rule. The proposed
repeal of rules is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
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Health Executive Council and authorized the Executive Coun-
cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of these rules is necessary to
implement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Counsel, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rules will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-

ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; they do not require the creation or elimi-
nation of employee positions; they do not require the increase or
decrease in future legislative appropriations to the agency; they
do not require an increase or decrease in fees paid to the agency;
they do not create a new regulation; they do not expand an ex-
isting regulation; they do not increase or decrease the number
of individuals subject to the rules' applicability; and they do not
positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register.Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code,
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
repeal to the Executive Council. The repeal is specifically au-
thorized by §502.1515 of the Tex. Occ. Code which states the
Board shall propose to the Executive Council rules regarding the
qualifications necessary to obtain a license; the scope of prac-
tice, standards of care, and ethical practice; continuing educa-
tion requirements for license holders; and a schedule of sanc-
tions for violations of this chapter or rules adopted under this
chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 502 and 507 of the Texas Occupations Code
and may propose this repeal.

PROPOSED RULES
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Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code, which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this proposal.

$801.361.  Purpose.

§$801.362.  Proper Notice.
$801.363. Default.

$801.364. Action after Hearing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002567

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: August 9, 2020

For further information, please call: (512) 305-7706

¢ L4 ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 98. TEXAS HIV MEDICATION
PROGRAM

SUBCHAPTER C. TEXAS HIV MEDICATION
PROGRAM

DIVISION 2. ADVISORY COMMITTEE

25 TAC §98.121

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), proposes an amendment
to §98.121, concerning the Texas HIV Medication Advisory
Committee.

BACKGROUND AND PURPOSE

The Texas HIV Medication Advisory Committee is mandated un-
der Texas Health and Safety Code, Chapter 85, Subchapter K
and advises the Executive Commissioner and DSHS in the de-
velopment of procedures and guidelines for the Texas HIV Med-
ication Program. The program helps provide medications for the
treatment of HIV and its related complications for low-income
Texans.

The purpose of the proposal is to avoid abolishment of the Texas
HIV Medication Advisory Committee by August 1, 2020, as pre-
scribed in the current rule. The proposed rule amendment is
necessary to extend the date of the Texas HIV Medication Advi-
sory Committee abolishment from August 1, 2020, to August 1,
2030.

The proposal is also being revised to comply with Texas Govern-
ment Code, §2001.039, which requires that each state agency

review and consider for re-adoption each rule adopted by that
agency pursuant to the Texas Government Code, Chapter 2001
(Administrative Procedure Act). Section 98.121 has been re-
viewed and DSHS has determined that reasons for adopting the
section continue to exist because a rule on this subject is re-
quired by statute.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §98.121 changes the expiration
date of the Texas HIV Medication Advisory Committee to reflect
that the need for the committee has been established and that it
continues until August 1, 2030.

FISCAL NOTE

Donna Sheppard, Chief Financial Officer, has determined that
for each year of the first five years that the section will be in ef-
fect, enforcing or administering the rule does not have foresee-
able implications relating to costs or revenues of state or local
governments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of DSHS employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to DSHS;
(5) the proposed rule will not create a new rule;
(6) the proposed rule will not expand, limit, or repeal existing rule;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Donna Sheppard has also determined that there will not be
an adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. The rule does not apply to small
or micro-businesses, or rural communities.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code, §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas; and the rule does not impose
a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Ms. Imelda Garcia, Associate Commissioner, Laboratory and In-
fectious Disease Services Division, has determined that for each
year of the first five years that the rule is in effect, the public
benefit will be the continued professional advice provided by the
Texas HIV Medication Advisory Committee to DSHS in relation
to the administration of the Texas HIV Medication Program.
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Donna Sheppard has also determined that for the first five years
the rule is in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rule.

REGULATORY ANALYSIS

DSHS has determined that this proposal is not a "major environ-
mental rule" as defined by Texas Government Code §2001.0225.
"Major environmental rule" is defined to mean a rule the specific
intent of which is to protect the environment or reduce risk to
human health from environmental exposure and that may ad-
versely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Derek
Johnson, Legislative Liaison, Department of State Health
Services, P.O. Box 149347, Mail Code 7909, Austin, Texas
78714-9347; street address 1100 West 49th Street, Austin,
Texas 78756 or by email to hivstd@dshs.texas.gov. When
emailing comments, please indicate "Comments on Proposed
Rule §98.121" in the subject line.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted.

STATUTORY AUTHORITY

The amendment is authorized by Texas Health and Safety
Code, §85.003, which requires DSHS to act as lead agency and
primary resource for AIDS and HIV policy; Texas Health and
Safety Code, §85.016, which allows for the adoption of rules;
Texas Health and Safety Code, §85.061, which establishes the
Texas HIV Medication Program; Texas Health and Safety Code,
§85.272, which establishes the Texas HIV Medication Advisory
Committee and its duties; and by Texas Government Code,
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services system, including
by DSHS. Under Texas Health and Safety Code, Chapter 1001,
the DSHS Commissioner is authorized to assist the Executive
Commissioner in the development of rules relating to the mat-
ters within DSHS jurisdiction. Review of the rule implements
Texas Government Code, §2001.039.

The amendment implements Texas Government Code,
§531.0055 and Texas Health and Safety Code, Chapters 85
and 1001.

$98.121.  Texas HIV Medication Advisory Committee.

(a) The committee. The Texas HIV Medication Advisory
Committee is mandated under Texas Health and Safety Code Chapter
85, Subchapter K, and is governed under the terms of those statutory
provisions and by this section. The purpose of the committee is to
advise the executive commissioner and the Texas Department of State
Health Services (department) in the development of procedures and
guidelines for the Texas HIV Medication Program (program).

(b) Tasks. The committee shall:
(1) review the aims and the goals of the program;
(2) evaluate ongoing program efforts;

(3) recommend both short-range and long-range goals and
objectives for medication needs;

(4) recommend medications for addition to or deletion
from the program's formulary; and

(5) carry out any other tasks given to the committee by the
executive commissioner.

(¢) Committee abolished. By August 1, 2030 [August 1
2020], the executive commissioner will initiate and complete a review

of the committee to determine whether the committee should be
continued, consolidated with another committee, or abolished. If the
committee is not continued or consolidated, the committee shall be
abolished on that date.

(d) Terms of office. The term of office of each member shall
be six years. Members shall serve after expiration of their term until a
replacement is appointed.

(1) Members shall be appointed for staggered terms so that
the terms of a substantially equivalent number of members will expire
on December 31st of each even-numbered year.

(2) Ifavacancy occurs, a person may be appointed to serve
the unexpired portion of that term.

(e) Meetings. The committee shall meet only as necessary to
conduct committee business.

(1) A quorum for the purpose of transacting official busi-
ness is six members.

(2) The committee is authorized to transact official busi-
ness only when in a legally constituted meeting with quorum present.

(f) Attendance. Members shall attend committee meetings as
scheduled. Members shall attend meetings of subcommittees to which
they are assigned.

(1) A member shall notify the presiding officer or appropri-
ate department staff if he or she is unable to attend a scheduled meeting.

(2) Itis grounds for removal from the committee if a mem-
ber cannot discharge the member's duties for a substantial part of the
term for which the member is appointed because of illness or disabil-
ity, is absent from more than half of the committee and subcommittee
meetings during a calendar year, or is absent from at least three con-
secutive committee meetings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 29, 2020.
TRD-202002644
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Barbara L. Klein

General Counsel

Department of State Health Services

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 206-5745

¢ L4 ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 567. CERTIFICATE OF PUBLIC
ADVANTAGE

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes new §§567.1 - 567.6,
567.21 - 567.26, 567.31 - 567.33, 567.41, and 567.51 - 567.54
in Texas Administrative Code (TAC) Title 26, Part 1, Chapter 567.

BACKGROUND AND PURPOSE

The proposal is necessary to implement House Bill (H.B.) 3301,
86th Legislature, Regular Session, 2019, which added Chapter
314A to the Texas Health and Safety Code (HSC). This chapter
requires HHSC, as the agency designated by the Governor un-
der HSC § 314A.004, to adopt rules for the administration and
implementation of Chapter 314A. This chapter permits qualifying
hospitals in certain low-population counties to apply for a Certifi-
cate of Public Advantage (COPA), which grants merging hospi-
tals immunity from federal and state antitrust laws.

The proposed rules require hospitals eligible to apply fora COPA
to pay a fee if applying for a COPA and, if granted a COPA, pay
an annual supervision fee, report changes that could affect the
COPA, submit an annual report, request approval from HHSC to
change rates, and submit a corrective action plan if found to be
out of compliance with any of 26 TAC Chapter 567.

Additionally, a merger could reduce competition, which could
have an adverse impact on rural communities.

SECTION-BY-SECTION SUMMARY

Proposed new §567.1, relating to Purpose, describes the pur-
pose of the rules in 26 TAC, Chapter 567.

Proposed new §567.2, relating to Definitions, defines the key
terms and phrases used in the rules.

Proposed new §567.3, relating to Applicability, describes the cri-
teria for hospitals to be eligible to apply for a COPA.

Proposed new §567.4, relating to Certificate of Public Advantage
Required, notes that a merger agreement will not receive immu-
nity under HSC Chapter 314A without a COPA.

Proposed new §567.5, relating to Compliance, describes the re-
quirements for applying and operating under a COPA.

Proposed new §567.6, relating to Scope, describes the param-
eters and limitations of a COPA.

Proposed new §567.21, relating to Changes That Could Affect
the Certificate of Public Advantage, requires applicants to notify
HHSC of certain events concerning hospitals that are party to
the agreement.

Proposed new §567.22, relating to Application, describes the
COPA application process and requirements.

Proposed new §567.23, relating to Texas Health and Human
Services Commission Review, notes HHSC's standard of review
of the application.

Proposed new §567.24, relating to Attorney General Review, de-
scribes HHSC's duty to consult with the Attorney General on
each COPA application.

Proposed new §567.25, relating to Fees, describes the COPA
application fee and the annual supervision fee for each hospital
operating under a COPA.

Proposed new §567.26, relating to Conditions for Issuing a
Certificate of Public Advantage, describes the conditions under
which HHSC will issue a COPA.

Proposed new §567.31, relating to Terms, notes HHSC's ability
to require hospitals operating under a COPA to comply with ad-
ditional terms or conditions, if necessary.

Proposed new §567.32, relating to Annual Report, describes the
annual reporting requirements for each hospital operating under
a COPA.

Proposed new §567.33, relating to Voluntary Termination, allows
a hospital operating under a COPA to voluntarily terminate a
COPA on 30 days' notice.

Proposed new §567.41, relating to Rate Reviews for Hospitals
Operating Under a Certificate of Public Advantage, describes the
review process for proposed rate changes for hospital services
and requirements for HHSC's approval or denial of a proposed
rate change.

Proposed new §567.51, relating to Supervision, describes the
duty of HHSC to supervise each hospital operating under a
COPA.

Proposed new §567.52, relating to Annual Review, describes
HHSC's annual review process.

Proposed new §567.53, relating to Investigation; Conse-
quences, describes HHSC's authority to investigate a hospital
and the potential consequences of an investigation.

Proposed new §567.54, relating to Corrective Action Plan; de-
scribes HHSC's authority to require a corrective action plan and
the timeframes associated with corrective action plans.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there
will be an estimated additional cost to HHSC and an increase in
revenue to state government as a result of enforcing and admin-
istering the rules as proposed.

HHSC will not use the fiscal impact summary that was based
on projected agency needs identified in March 2019, because
those needs were based on the introduced version of the bill
and not the final version of the bill. HHSC originally intended
to add full time employees to implement the provisions of HB
3301. HHSC has now determined that existing resources will
be used to process applications and provide supervision under
these proposed rules.

The proposed rules will increase state revenue. The revenue will
not be remitted to HHSC and will instead be added to the state's
General Revenue fund.
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The application fee for a COPA is $75,000.

The annual supervision fee is $200,000 for each hospital oper-
ating under a COPA.

HHSC has identified 16 hospitals that are eligible to apply for a
COPA, but HHSC cannot determine the number of hospitals that
will apply for a COPA. As long as a hospital is eligible under the
law, it has the right to apply. Thus, HHSC will not be able to
estimate costs associated with the COPA rules.

As of the date of these proposed rules, HHSC has received two
COPA applications.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will require an increase
in future legislative appropriations;

(4) the proposed rules will require an increase in fees paid to
HHSC;

(5) the proposed rules will create new rules;

(6) the proposed rules will not expand, limit, or repeal existing
rules; and

(7) the proposed rules will increase the number of individuals
subject to the rules.

HHSC has insufficient information to determine the proposed
rules' effect on the state's economy. HHSC will request the leg-
islature to appropriate the fees collected for COPA applications
and annual supervision. In order to apply for a COPA, an ap-
plicant must pay a fee to HHSC, and HHSC will administer a
fee for annual supervision of a COPA. The proposed rules only
apply to a small number of qualifying stakeholders, based statu-
tory requirements that the hospital be located in certain counties
(those with a population of less than 100,000 and not adjacent
to a county with a population of 250,000 or more; or with a pop-
ulation of more than 100,000 and less than 150,000 and not ad-
jacent to a county with a population of 100,000 or more).

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be an adverse
economic effect on small businesses or micro-businesses, or ru-
ral communities.

HHSC estimates that the number of hospitals subject to the pro-
posed rules is 16. The 16 hospitals eligible for a COPA are in
rural communities. HHSC does not have sufficient information
at this time to determine the economic impact of the proposed
rules on small businesses, micro-businesses, and rural commu-
nities.

Alternative methods were not considered because the content of
the proposed rule is required by state statute, and there are no
alternative methods of achieving the purpose of the proposed
rule that are consistent with the health, safety, environmental,
and economic welfare of the state.

LOCAL EMPLOYMENT IMPACT

The proposed rules could affect a local economy, either posi-
tively by keeping hospitals open and allowing them to coordinate
services, or negatively by reducing competition and wages. Be-
cause the number of hospitals that will participate and the num-
ber of mergers that may form are all unknown, more detailed
economic effects cannot be determined at this time.

The proposed rules will only affect private hospitals. Public hos-
pitals are not eligible to apply for a COPA under H.B. 3301 and
the proposed rules. Therefore, no revenue will be generated
from local governments.

COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and implement
legislation that does not specifically state that §2001.0045
applies to the rules.

The proposed rules require hospitals eligible to apply fora COPA
to pay a fee if applying for a COPA and, if granted a COPA, pay
an annual supervision fee, report changes that could affect the
COPA, submit an annual report, request approval from HHSC to
change rates, and submit a corrective action plan if found to be
out of compliance with any of 26 TAC Chapter 567.

PUBLIC BENEFIT AND COSTS

David Kostroun, Deputy Executive Commissioner of Regulatory
Services, has determined that for each year of the first five years
the rules are in effect, the public will benefit from the adoption of
rules to implement H.B. 3301. Hospital mergers under this legis-
lation will benefit the public by maintaining or improving the qual-
ity, efficiency, and accessibility of health care services offered to
the public, and these benefits may outweigh any anticompeti-
tive effects of joining competitors to address unique challenges
in providing health care services in rural areas.

Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules may incur economic costs because the rules re-
quire an application fee and annual supervision fees for hospitals
operating under a COPA. HHSC does not have sufficient infor-
mation on operational changes in hospitals that may be neces-
sary to comply with this rule.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to
the Rules Coordination Office, P.O. Box 13247, Mail Code
4102, Austin, Texas 78711-3247, or street address 4900
North Lamar Boulevard, Austin, Texas 78751; or by email to
HCQ_PRT@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
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business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 20R041" in the subject
line.

SUBCHAPTER A. GENERAL PROVISIONS

26 TAC §§567.1 - 567.6
STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and HSC
§314A.005, which requires HHSC, as the agency designated by
the governor under HSC §314A.004, to adopt rules for the ad-
ministration and implementation of Chapter 314A.

The new sections implement Texas Government Code
§531.0055 and HSC, Chapter 314A.

§3567.1. Purpose.

The purpose of this chapter is to implement Texas Health and Safety
Code Chapter 314A, which requires qualifying hospitals seeking to ne-
gotiate and enter into a merger agreement to be certified by the Texas
Health and Human Services Commission through the issuance of a Cer-
tificate of Public Advantage.

§567.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Certificate of Public Advantage (COPA)--The written
approval by the Texas Health and Human Services Commission that
governs a cooperative agreement.

(2) Hospital--A nonpublic general hospital that is licensed
under Texas Health and Safety Code Chapter 241 and is not maintained
or operated by a political subdivision of this state.

(3) Merger Agreement--An agreement among two or more
hospitals for the consolidation by merger, or other acquisition or trans-
fer of assets, by which ownership or control over substantially all the
stock, assets, or activities of one or more previously licensed and oper-
ating hospitals is placed under the control of another licensed hospital,
or hospitals, or another entity that controls the hospitals.

$567.3.  Applicability.

This chapter only applies to a merger agreement among hospitals, each
of which is located within a county that:

(1) contains two or more hospitals; and

(2) has a population of:

(A) less than 100,000 and is not adjacent to a county
with a population of 250,000 or more; or

(B) more than 100,000 and less than 150,000 and is not
adjacent to a county with a population of 100,000 or more.

§3567.4.  Certificate of Public Advantage Required.

A merger agreement between hospitals may not receive immunity un-
der Texas Health and Safety Code Chapter 314A without a Certificate

(b) Each hospital operating under a Certificate of Public Ad-
vantage shall agree to any ongoing supervision the Texas Health and
Human Services Commission may require.

§367.6.  Scope.
(a) A Certificate of Public Advantage (COPA) is issued for a
merger agreement identified in a COPA application.

(b) A COPA may not be altered.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002569

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 834-4591

¢ ¢ ¢

SUBCHAPTER B. APPLICATION AND
ISSUANCE

26 TAC §§567.21 - 567.26
STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and HSC
§314A.005, which requires HHSC, as the agency designated by
the governor under HSC §314A.004, to adopt rules for the ad-
ministration and implementation of Chapter 314A.

The new sections implement Texas Government Code
§531.0055 and HSC, Chapter 314A.

§567.21.  Changes That Could Affect the Certificate of Public Advan-
tage.

A Certificate of Public Advantage (COPA) applicant shall notify the
Texas Health and Human Services Commission of the following in
writing as soon as practicable:

(1) termination of the merger agreement;

(2) cessation of operation of any hospital party to the agree-
ment, and the certificate holder shall include in the written notice the
location where the medical records will be stored and the identity and
telephone number of the custodian of the medical records;

(3) change in CMS Certification Number of any hospital
party to the agreement;

(4) change to the accrediting organization status of any
hospital party to the agreement;

(5) change in hospital name, telephone number, or admin-
istrator of any hospital party to the agreement;

of Public Advantage.
$3567.5.  Compliance.

(a) Each party to a merger agreement shall comply with Texas
Health and Safety Code Chapter 314A (relating to Merger Agreements
Among Certain Hospitals), this chapter, and all statutes and rules ap-
plicable under the hospital license.

(6) pending sale of or change in ownership of any hospital
party to the agreement;

(7) bankruptcy of any hospital party to the agreement; or
(8) federal antitrust action related to the COPA.
§567.22.  Application.
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(a) The acquiring party in a proposed merger agreement (the
applicant) may apply to the Texas Health and Human Services Com-

(c) Ifan applicant believes the application contains proprietary
information that is required to remain confidential, the applicant may

mission (HHSC) for a Certificate of Public Advantage (COPA) gov-

submit two applications:

erning the merger agreement.

(b) An application is not complete unless it contains all the

(1) one application with complete information for HHSC's
use with proprietary information clearly identified but not redacted, and

following information:

(1) an accurate and complete application form;

(2) a letter of intent from each party to the merger agree-

(2) one application, labeled as redacted and available for
public release, with proprietary information redacted.

(d) An applicant shall submit a complete unredacted copy of

ment; the application and any related materials to the Attorney General at the
. ) same time it submits the application to HHSC.
(3) an executive summary;
(4) a written copy of the proposed merger agreement: (¢) An applicatio_n shall not be deemed filed until HHS(_? de-
2 termines the application is complete. HHSC may request additional
(5) a description of the nature and scope of the proposed information necessary to make the application complete and to meet
merger; the requirements of Texas Health and Safety Code Chapter 314A and

(6) a copy of the most recent application for license re-
newal for each party to the merger agreement;

(7) apatient census for each hospital involved in the merger
agreement;

(8) health outcomes for the geographic area of each county
in which a hospital involved in the merger agreement is located;

(9) Pricing data reported separately for all inpatient and
outpatient services that occurred at each hospital party to the merger
agreement for the previous five years and monthly aggregated data,
computed separately for Medicaid, Medicare, commercial, and all
other payors, including:

(A) number of patients, classified by type of inpatient
or outpatient service;

(B) total billed charges of the hospital, stated separately
to include and exclude any physician services;

(C) total amounts of the hospital's billed charges al-
lowed under health plan contracts, stated separately to include and
exclude any physician services; and

(D) total amounts of the hospital's billed charges actu-
ally paid by health plans and patients (combined), stated separately to
include and exclude any physician services;

(10) any quality metrics that will be used to measure the
quality improvements of the COPA such as observation status;

(11) information regarding the current state of competitive
dynamics and projections of how the market will operate in the county
where the proposed merger would occur;

(12) an analysis of the merger agreement that provides a
detailed explanation as to:

(A) whether the proposed merger agreement would
likely benefit the public by maintaining or improving the quality,
efficiency, and accessibility of health care services offered to the
public; and

(B) whether the likely benefits resulting from the pro-
posed merger agreement outweigh any disadvantages attributable to a
reduction in competition that may result from the proposed merger;

(13) the application fee;

(14) any evidence of support from municipalities and coun-
ties served by each hospital party to the proposed merger; and

(15) any additional information HHSC deems necessary
based on the circumstances specific to the application.

this chapter.
§567.23.

Upon reception of a complete application, the Texas Health and Human
Services Commission will review the application in accordance with
the standards prescribed by Texas Health and Safety Code §314A.056

and this chapter.
$567.24.  Attorney General Review.

The Texas Health and Human Services Commission will consult with
the Attorney General regarding each Certificate of Public Advantage

application.

§3567.25. Fees.
(a) All fees shall be paid to the Texas Health and Human Ser-
vices Commission (HHSC) and are nonrefundable.

(b) The fee for a Certificate of Public Advantage (COPA) ap-
plication is $75,000 and must be submitted with the application.

(c) The annual fee for supervision of a COPA is $200,000 for
each hospital party to the merger agreement.

Texas Health and Human Services Commission Review.

(1) The first supervision fee shall be paid no later than 30
calendar days after the date HHSC issued the COPA.

(2) Each subsequent supervision fee shall be paid no later
than the anniversary of the date HHSC issued the COPA.

§567.26. Conditions for Issuing a Certificate of Public Advantage.

The Texas Health and Human Services Commission (HHSC) will issue
a Certificate of Public Advantage if:

(1) it determines under the totality of the circumstances

that:

(A) the proposed merger would likely benefit the public
by maintaining or improving the quality, efficiency, and accessibility of
health care services offered to the public; and

(B) the likely benefits resulting from the proposed
merger agreement outweigh any disadvantages attributable to a reduc-
tion in competition that may result from the proposed merger; and

(2) the application:

(A) provides specific evidence showing that the pro-
posed merger would likely benefit the public;

(B) explains in detail how the likely benefits resulting
from the proposed merger agreement outweigh any disadvantages at-
tributable to a reduction in competition; and

(C) sufficiently addresses the following factors:
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(i) _the quality and price of hospital and health care
services provided to citizens of this state;

(ii) _the preservation of sufficient hospitals within a
geographic area to ensure public access to acute care;

(iii) the cost efficiency of services, resources, and
equipment provided or used by the hospitals that are a party to the

(2) if applicable, information about the hospital's actions

taken:

(A) in furtherance of any commitments made by the
parties to the merger; and

(B) to comply with terms imposed by HHSC as a con-
dition for approval of the merger agreement;

merger agreement;
(iv) _ the ability of health care payors to negotiate pay-

(3) adescription of the activities conducted by the hospital
under the merger agreement;

ment and service arrangements with hospitals proposed to be merged
under the agreement;

(v) _the extent of any reduction in competition among
physicians, allied health professionals, other health care providers, or
other persons providing goods or services to, or in competition with,

hospitals; and

(vi) any other factor the applicant deems rele-
vant to HHSC's determination under Texas Health and Safety Code

§314A.056.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002570

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 834-4591

¢ ¢ ¢
SUBCHAPTER C. OPERATIONAL
REQUIREMENTS
26 TAC §§567.31 - 567.33
STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and HSC
§314A.005, which requires HHSC, as the agency designated by
the governor under HSC §314A.004, to adopt rules for the ad-
ministration and implementation of Chapter 314A.

The new sections implement Texas Government Code

§531.0055 and HSC, Chapter 314A.
$567.31.  Terms.

The Texas Health and Human Services Commission may include terms

(4) information relating to the price, cost, and quality of
and access to health care for the population served by the hospital; and

(5) any other information required by HHSC to ensure
compliance with Texas Health and Safety Code Chapter 314A and this
chapter, including information relating to compliance with any terms
or conditions for issuance of the COPA.

§567.33.

A hospital operating under a Certificate of Public Advantage (COPA)
approved under this chapter may voluntarily terminate its COPA by
giving the Texas Health and Human Services Commission notice at
least 30 days before the date of the termination.

Voluntary Termination.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002571

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 834-4591

¢ ¢ ¢

SUBCHAPTER D. RATE REVIEW
26 TAC §567.41
STATUTORY AUTHORITY

The new section is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and HSC
§314A.005, which requires HHSC, as the agency designated
by the governor under HSC §314A.004, to adopt rules for the
administration and implementation of Chapter 314A.

The new section implements Texas Government Code
§531.0055 and HSC, Chapter 314A.

§3567.41. Rate Reviews for Hospitals Operating Under a Certificate

or conditions of compliance in connection with a Certificate of Public

of Public Advantage.

Advantage issued if necessary to ensure that the proposed merger likely
benefits the public as specified in this chapter.

§3567.32.  Annual Report.

On the anniversary of the date the Texas Health and Human Ser-
vices Commission (HHSC) issued a Certificate of Public Advantage
(COPA), each hospital operating under the COPA shall submit an

(a) House Bill 3301, passed by the 86th Texas Legislature and
signed by the Governor, requires the Texas Health and Human Services
Commission (HHSC) to conduct rate reviews for certain hospitals op-
erating under a Certificate of Public Advantage (COPA).

(b) A hospital operating under a COPA pursuant to Texas
Health and Safety Code §314A.056 may not change rates for hospital

annual report to HHSC. The report must include:

(1) information about the extent of the benefits attributable
to the issuance of the COPA;

services without prior approval from HHSC.

(c) Atleast 90 days before the implementation of any proposed
change in rates for inpatient or outpatient hospital services and, if appli-
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cable, at least 60 days before the execution of a reimbursement agree-
ment with a third-party payor, a hospital operating under a COPA must

(g) HHSC shall deny or modify the proposed rate change to
meet requirements outlined in subsection (f) of this section, if HHSC

submit to HHSC:

(1) acompleted application;

(2) any proposed change in rates for services that meet the
definition in 25 TAC §133.2 of "inpatient services" or "outpatient ser-
vices;"

(3) if applicable, any change in reimbursement rates under
a reimbursement agreement with a third-party payor;

(4) for an agreement with a third-party payor, other than an
agreement described by paragraph (5) of this subsection, or in which
rates are set under the Medicare or Medicaid program, information

showing:

(A) that the hospital and the third-party payor have
agreed to the proposed rates;

(B) whether the proposed rates are less than the corre-
sponding amounts in the producer price index published by the Bureau
of Labor Statistics of the United States Department of Labor relating to
the hospital services for which the rates are proposed, or a comparable
price index chosen by HHSC if the producer price index described by
this paragraph is abolished; and

(C) if the proposed rates are above the corresponding
amounts in the producer price index, as described by subparagraph (B)
of this paragraph, a justification for proposing rates above the corre-
sponding amounts in the producer price index;

(5) to the extent allowed by federal law, for an agreement
with a managed care organization that provides or arranges for the pro-
vision of health care services under the Medicare or Medicaid program,
information showing:

(A) whether the proposed rates are different from rates
under an agreement that was in effect before the date the applicable
merger agreement took effect;

(B) whether the proposed rates are different from the

determines that the proposed rate change does not satisfy subsection (f)
of this section.

(h) HHSC will notify the hospital in writing of HHSC's deci-
sion to approve, deny, or modify the proposed rate change not later than
the 30th day before the implementation date of the proposed change.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002572

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 834-4591

¢ ¢ ¢

SUBCHAPTER E. ENFORCEMENT
26 TAC §§567.51 - 567.54
STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and HSC
§314A.005, which requires HHSC, as the agency designated by
the governor under HSC §314A.004, to adopt rules for the ad-
ministration and implementation of Chapter 314A.

The new sections implement Texas Government Code
§531.0055 and HSC, Chapter 314A.

§567.51.  Supervision.

rates most recently approved by HHSC for the applicable hospital, if
HHSC has previously approved rates for the applicable hospital fol-
lowing the issuance of the COPA under this chapter that governs the

hospital; and

(C) ifthe proposed rates exceed rates described by sub-
paragraphs (A) or (B) of this paragraph, a justification for proposing
rates in excess of those rates; and

(6) any information concerning costs, patient volume, acu-
ity, payor mix, and other information requested by HHSC.

(d) Any information requested by HHSC, or its designee, shall
be provided to HHSC or its designee no later than 10 business days after
the request.

(e) HHSC in its sole discretion may designate an individual

or entity contracted with HHSC to review the provided materials and
make a recommendation to HHSC.

(f) HHSC shall approve the proposed rate change if HHSC de-
termines that:

(1) the proposed rate change likely benefits the public by
maintaining or improving the quality, efficiency, and accessibility of

The Texas Health and Human Services Commission will supervise
each hospital operating under a Certificate of Public Advantage to en-
sure that the immunized conduct of a merged entity furthers the pur-
poses of this chapter.

$567.52.  Annual Review.

(a) Upon receipt of the annual report required by §567.32 of
this chapter (relating to Annual Report), the Texas Health and Human
Services Commission (HHSC) will conduct an annual review of each
approved Certificate of Public Advantage (COPA).

(b) Prior to any review, HHSC will ask the Attorney General
whether the Attorney General intends to conduct any review of the
COPA.

(c) HHSC will not complete an annual review until:

(1) the Attorney General informs HHSC whether that of-
fice intends to conduct any review of the COPA; and

(2) the Attorney General has had the opportunity to con-
duct the review, if needed.

$567.53.  Investigation, Consequences.

health care services offered to the public; and

(2) the proposed rate does not inappropriately exceed com-

To ensure that the activities of a hospital resulting from a merger agree-
ment continue to benefit the public, the Texas Health and Human Ser-

petitive rates for comparable services in the hospital's market area.

vices Commission (HHSC) may:
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(1) investigate the hospital's activities; and

(2) require the hospital to perform a certain action or re-
frain from a certain action or revoke the hospital's certificate of public
advantage, if HHSC determines that:

(A) the hospital is not complying with Texas Health and
Safety Code Chapter 314A, this chapter, or a term or condition of com-
pliance with the Certificate of Public Advantage (COPA) governing the
hospital's immunized activities;

(B) HHSC's approval and issuance of the COPA was
obtained as a result of material misrepresentation;

(C) the hospital has failed to pay any fee required under
this chapter; or

(D) the benefits resulting from the approved merger no
longer outweigh the disadvantages attributable to the reduction in com-
petition resulting from the approved merger.

§567.54.  Corrective Action Plan.

(a) If the Texas Health and Human Services Commission
(HHSC) determines that an activity of a hospital operating under a
Certificate of Public Advantage does not benefit the public as de-
scribed by this chapter or no longer meets the standard prescribed by
this chapter, HHSC will notify the hospital that it must adopt a plan to
correct any deficiency in the hospital's activities.

(b) No later than 20 calendar days after notification by HHSC,
the hospital shall return a written corrective action plan to HHSC re-
sponding to each cited deficiency, including timeframes for corrections,
together with any additional evidence of compliance.

(¢) If HHSC determines the corrective action plan does not
sufficiently address each cited deficiency, HHSC will notify the hos-
pital that it must submit a revised corrective action plan. A hospital
shall submit a revised corrective action plan no later than 20 calendar
days after notification by HHSC.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 26, 2020.

TRD-202002573

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 834-4591

¢ ¢ ¢

CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS

SUBCHAPTER B. ADMINISTRATION AND
COMMUNICATION

DIVISION 2. REQUIRED NOTIFICATION

26 TAC §746.303

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§746.303, concerning What changes must | notify Licensing of
regarding the child-care center's designee, governing body, and
director?

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement the portion of Sen-
ate Bill (S.B.) 708, 86th Legislature, Regular Session, 2019,
which adds Subsection 42.0412(c-1) to the Texas Human Re-
sources Code (HRC). HRC 42.0412(c-1) requires HHSC Child
Care Licensing (CCL) to collect the total number of employees
who left employment with each licensed child-care center during
the preceding calendar year and publish the data on the Search
Texas Child Care website. CCL is implementing this legislative
requirement by changing §746.303 to require licensed child-care
centers to report the total number of employees who ceased
working at the center the previous calendar year to CCL through
their online CCL account. IT changes will enable this information
to be published on the Search Texas Child Care website.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §746.303 adds new subsection (b),
which requires a center to annually report to CCL the total num-
ber of employees who ceased working at the center during the
previous calendar year.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new rule;
(6) the proposed rule will expand an existing rule;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there could be an adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. HHSC estimates that there are approximately
8,800 Licensed Day Care Centers required to comply with the
rule. HHSC does not have sufficient information to determine
how many small businesses, micro-businesses, or rural commu-
nities would be impacted by the proposed rule.

There are no alternative methods of achieving the purpose of
the proposed rule that are consistent with the health, safety, en-
vironmental, and economic welfare of the state.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS
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Texas Government Code §2001.0045 does not apply to this rule
because the rule: does not impose a cost on regulated persons
and is necessary to implement legislation that does not specifi-
cally state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Jean Shaw, Associate Commissioner for Child Care Licensing,
has determined that for each year of the first five years the rule is
in effect, the public benefit will be increased transparency about
the annual number of employees who leave employment at each
licensed child-care center.

Trey Wood has also determined that for the first five years the
rule is in effect, there could be anticipated economic costs to
persons who are required to comply with the proposed rule. The
proposed rule requires licensed day care centers to report the
number of staff who ceased working at the center during the pre-
vious calendar year using the Center's on-line Child Care Licens-
ing account. While businesses will utilize information currently in
their possession to comply with the new reporting requirement,
some providers have indicated a cost to gather and report this
information. HHSC does not have sufficient information to de-
termine these costs.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Aimee Belden at (512) 438-3971 in the Child Care Licensing
Department of the HHSC Regulatory Services Division.

Written comments on the proposal may be submitted to Aimee
Belden, Rules Writer, Child Care Licensing, Health and Human
Services Commission, E-550, P.O. Box 149030, Austin, Texas
78714-9030; or by email to CCLrules@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 20R025" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies.

The amendment affects Texas Government Code §531.0055
and Texas Human Resources Code §42.0412.

§$746.303. What changes must I notify Licensing of regarding the
child-care center's designee, governing body, [and] director, and em-

ployees?

(a) You must notify us in writing, no later than five days after
a change is made, regarding:

(1) The designee of your center that is not a sole propri-
etorship. The designee for a sole proprietorship is the owner/sole pro-
prietor;

(2) The board chair for a corporate facility or other execu-
tive officer of the governing body;

(3) The address of the center's designee or governing body;
and

(4) The center director.

(b) By January 15 of each year, you must report to us through
your online Child Care Licensing Account the total number of employ-
ees who ceased working at your center during the previous calendar
year.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 29, 2020.

TRD-202002645

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 438-3971

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 81. INSURANCE
34 TAC §§81.1, 81.7, 81.12

The Employees Retirement System of Texas (ERS) proposes
amendments to 34 Texas Administrative Code (TAC) Chapter
81, concerning Insurance, by amending §81.1 (Definitions) and
§81.7 (Enrollment and Participation), and by adding new §81.12
(HealthSelectShoppERS).

ERS administers employment-related benefits, including insur-
ance benefits through the Texas Employees Group Benefits
Program (GBP), for several classes of State of Texas public
servants, including elected officials, appointed public officers,
employees and their dependents, and other persons eligible to
participate in the GBP. ERS proposes amendments to Chapter
81 to include the requirements and administration by ERS of
the tobacco user premium differential assessment to GBP par-
ticipants, as authorized by Tobacco User Premium Differential,
§1551.3075 of the Texas Insurance Code. In addition, ERS
proposes to establish the HealthSelectShoppERS program in
accordance with Rider 16 of the Employees Retirement System
of Texas bill pattern in Article | of the General Appropriations
Act (House Bill 1) of the 86th Legislature. This program is
designed to provide an incentive for eligible GBP health benefit
plan participants to select certain lower cost network facilities
for specified, non-emergency covered medical services and
procedures.

Section 81.1, concerning Definitions, is proposed to be amended
to add new definitions for the terms "Tobacco Product" and "To-
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bacco User" consistent with ERS' administration of tobacco user
premium differential assessment.

Section 81.7, concerning Enroliment and Participation, is pro-
posed to be amended to incorporate the requirements and
administration of the tobacco user premium differential as-
sessment. Since September 2011, ERS has administered the
assessment across all GBP health benefit plans. ERS requires
all GBP health benefit plan participants to certify their Tobacco
Products usage. Tobacco users are assessed a monthly
tobacco user premium differential in addition to any regular
GBP health benefit plan contribution they may have. Effective
September 1, 2020, the ERS Board of Trustees adopted a new
tobacco policy that included changes to the definition of Tobacco
Product to include electronic cigarettes and vaping products.
This change to the Tobacco Product definition is expected to
increase the number of GBP health benefit plan participants
who meet the criteria and must certify as a Tobacco User and
is expected to reduce the negative cost and health impact of
electronic cigarette and vaping products on the health benefit
plan and health benefit plan participants.

Section 81.12 is proposed to be added to establish the HealthS-
electShoppERS program within the GBP. The program provides
an incentive for eligible GBP health benefit plan participants to
seek and obtain lower cost medical services or procedures by
certain network facilities. Eligible GBP members would receive
an employer contribution by the GBP member's health benefit
plan to a health care reimbursement account or limited purpose
health care reimbursement account. The participant, and the
GBP member if the participant is not the GBP member, must
meet all the requirements as specified in §81.12 and §85.8 for
the GBP member to receive the employer contribution. GBP
members may then use their health care reimbursement account
or limited purpose health care reimbursement account funds to
offset their cost of future medical services and procedures. ERS
anticipates the program will lower the cost of medical services
and procedures for the GBP health benefit plans and health ben-
efit plan participants.

GOVERNMENT GROWTH IMPACT STATEMENT

ERS has determined that during the first five years the amended
rules will be in effect:

-- the proposed rule amendments will not create or eliminate a
government program but will add an incentive program within the
existing GBP;

-- implementation of the proposed rule amendments will not re-
quire the creation or elimination of employee positions;

-- implementation of the proposed rule amendments will not re-
quire an increase or decrease in future legislative appropriations
to the agency;

-- the proposed rule amendments will not require an increase
or decrease in fees paid to the agency, but the proposed rule
amendments related to tobacco user premium differential as-
sessment are expected to increase the amount of tobacco user
premium differential assessed on GBP participants by ERS;

-- the proposed rule amendments related to HealthSelectShop-
pERS will create a new regulation;

-- the proposed rule amendments related to tobacco user pre-
mium differential assessment will expand an existing regulation;

-- the proposed rule amendments will not increase or decrease
the number of individuals subject to the rule's applicability; and

-- the proposed rule amendments will not affect the state's econ-
omy.

Mr. Keith Yawn, Director of Strategic Initiatives, and Ms.
Georgina Bouton, Assistant Director of Group Benefits, have de-
termined that for the first five-year period the rules are in effect,
there will be no fiscal implication for state or local government
or local economies as a result of enforcing or administering the
rules. To Mr. Yawn's and Ms. Bouton's knowledge, other than
the expected increase in the amount of tobacco user premium
differential assessed on GBP participants by ERS, there are no
known anticipated economic effects to persons who are required
to comply with the rules as proposed, and small businesses,
micro-businesses or rural communities should not be affected.
The proposed rule amendments do not constitute a taking.

Mr. Yawn also determined that for each year of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules would be to enable ERS to effectively
assess the tobacco user premium differential across GBP health
benefit plans to reduce the negative cost and health impact of
tobacco, electronic cigarettes and vaping products on the GBP
health benefit plans and health benefit plan participants.

Ms. Bouton also determined that for each year of the first five
years the rules are in effect, the public benefit anticipated as
a result of enforcing the rules would be to enable GBP health
benefit plans and health benefit plan participants to increase cost
savings for specified elective, non-emergency covered medical
services and procedures.

Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, Deputy Executive Director and General
Counsel, Employees Retirement System of Texas, P. O. Box
13207, Austin, Texas 78711-3207, or you may email Ms. Jones
at paula.jones@ers.texas.gov. The deadline for receiving com-
ments is August 10, 2020, at 10:00 a.m.

The amendments are proposed under Texas Insurance Code,
§1551.052, which provides authorization for the ERS Board of
Trustees to adopt rules necessary to carry out its statutory duties
and responsibilities.

No other statutes are affected by the proposed amendments.

§81.1.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Accelerated life benefit--A term life insurance benefit
to be paid in advance of the death of an insured member or dependent,
as requested by the insured member and approved by the carrier or ad-
ministering firm, in accordance with the terms of the group term life
insurance plan as permitted by §1551.254 of the Act. An accelerated
life benefit payment may be requested only if the insured person is di-
agnosed with a terminal condition and only once during the lifetime
of the insured person. For purposes of this definition, a terminal con-
dition is an incurable health condition that the administering firm or
carrier determines with reasonable medical certainty will result in the
death of the insured within 12 months.

(2) Act--The Texas Employees Group Benefits Act, Insur-
ance Code, Chapter 1551, as amended.

(3) Active duty--An employee's expenditure of time and
energy in the service of his/her employer, including elected officials
of the state of Texas who are eligible for coverage under the Act. An
employee is on active duty on each day of a regular paid vacation or
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regular paid sick leave or on a non-working day, if the employee was
on active duty on the last preceding workday.

(4) AD&D--Voluntary accidental death and dismember-
ment coverage.

(5) Age of employee--The age to be used for determining
optional term life and AD&D insurance required contributions. For
these purposes, the age of the employee is the employee's attained age
on September 1.

(6) Annuitant--A retired person who is eligible under
§1551.102 of the Act to participate in the GBP and meets all require-
ments for retirement from a state retirement program or the Optional
Retirement Program.

(7) Basic plan--The plan of group insurance, including pre-
scription drug coverage, determined by the Board of Trustees, currently
HealthSelect or HealthSelect Medicare Advantage participant-only, as
applicable, and basic term life insurance coverage, in which every eli-
gible full-time employee and annuitant, is automatically enrolled after
meeting any applicable waiting period or unless participation is ex-
pressly waived.

(8) Benefits Coordinator--A person employed by an em-
ployer to provide assistance to its employees and their dependents with
all aspects of GBP participation. The benefits coordinator for all other
GBP participants is ERS.

(9) Board of Trustees or Board--The Board of Trustees of
the Employees Retirement System of Texas.

(10) CHIP--Children's Health Insurance Program.

(11) CMS--Centers for Medicare and Medicaid Services or
its successor agency.

(12) COBRA--Consolidated Omnibus Budget Reconcilia-
tion Act of 1985, Public Law 99-272, and any subsequent amendments.

(13) Consumer Directed HealthSelectsM--The self-funded
high deductible health benefit plan offered through the GBP and ad-
ministered by the Employees Retirement System of Texas and quali-
fied carriers or administering firms.

(14) Dependent--With respect to an eligible member,
means the member's:

(A) spouse, as recognized by applicable law, which in-
cludes only a married spouse as evidenced by a properly issued and
completed marriage license or an informally married spouse whose
marriage is memorialized by a Declaration of Informal Marriage and
filed of record with an appropriate governmental authority. Absent
clear and compelling evidence of an informal marriage existing at the
time of enrollment and deemed sufficient by ERS, it is a plan design
requirement that the licensed marriage or Declaration of Informal Mar-
riage must occur, or be filed, as applicable, prior to the effective date
of the dependent spouse's enrollment in the GBP;

(B) child under 26 years of age;

(C) child age 26 and older whom the Board of Trustees
or its designee determines is certified by an approved practitioner to
be mentally or physically incapacitated from gainful employment, and
earns less than the monthly wage standard for enrolling in CHIP in
Texas for a family of one at the time of application or reevaluation. If
the child earns more than this wage standard for a period of six months
or longer in any calendar year, then the child must demonstrate to ERS
his/her continued eligibility for dependent coverage by proving he/she
is dependent on the member for care or support and either lives with
the member or has care provided by the member on a regular basis; and

(D) child under age 26 who is the member's ward, as
that term is defined by §1002.030, Texas Estates Code.

(E) In this section, "child" includes:

(i) a natural child, adopted child, stepchild, foster
child; or a child in the possession of a participant who is designated as
managing conservator of the child under an irrevocable or unrevoked
affidavit of relinquishment under Texas Family Code, Chapter 161; or

(ii)  achild who is related to the member by blood or
marriage and was claimed as the member's dependent on his/her federal
income tax return for the tax year preceding the plan year in which the
child is first enrolled as the member's dependent in the GBP, and for
each subsequent year in which the child is enrolled as the member's
dependent. The federal income tax return must have been filed when
first due or before any timely extensions expired.

(F) The requirement in subparagraph (E)(ii) of this
paragraph that a child must be claimed as the member's dependent on
his/her federal income tax return preceding the child's enrollment does
not apply if:

(i) the child is born in the year in which the child is
first enrolled; or

(ii) the member can demonstrate good cause for not
claiming the child as a dependent in the preceding tax year.

(15) Employee--A person eligible to participate in the GBP
under §1551.101 of the Act, which includes an appointed or elected
state officer, judicial officer, or employee in the service of the state of
Texas. The term also includes an eligible employee of an institution of
higher education and any persons required or permitted by the Act to
enroll as members.

(16) Employer--State of Texas and its agencies, institutions
of higher education, and other governmental or quasi-governmental
employers within the state whose employees or annuitants are autho-
rized by the Act to participate in the GBP.

(17) ERS--Employees Retirement System of Texas.

(18) Evidence of insurability--Evidence required by ERS,
an administering firm, or a qualified carrier for approval of coverage
or changes in coverage other than GBP health coverage pursuant to the
enrollment and participation provisions in this chapter.

(19) Executive director--The executive director of the Em-
ployees Retirement System of Texas. All references to the executive
director also include the person or position designated by the executive
director or Board of Trustees to perform the relevant function of the
executive director.

(20) Former COBRA unmarried child--A member's un-
married child who is at least 26 years of age, who had GBP coverage
as a dependent until the child became ineligible, who had continu-
ation coverage under COBRA until that coverage expired, and who
reinstates GBP coverage pursuant to §1551.158 of the Act.

(21) GBP (Group Benefits Program)--The Texas Employ-
ees Group Benefits Program as established and administered by the
Board of Trustees pursuant to the Act.

(22) GBP health coverage--Includes HealthSelects™ of
Texas, Consumer Directed HealthSelectsM, HMOs and Medicare
Advantage plans, as applicable.

(23) Health insurance waiting period--The applicable wait-
ing period defined in §1551.1055 of the Act.
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(24) HealthSelects™ of Texas--The self-funded health ben-
efit plan offered in the GBP and administered by the Employees Re-
tirement System of Texas and a qualified carrier or administering firm.
HealthSelect of Texas also includes a Prescription Drug Plan adminis-
tered by a Pharmacy Benefit Manager approved by the Board.

(25) HealthSelects™ Medicare Rx--A plan, approved by the
Board of Trustees, that provides prescription drug coverage designed
for participants who are eligible for Medicare-primary coverage in the
GBP as permitted by CMS.

(26) HMO--A health maintenance organization, as defined
by §1551.007 of the Act, and approved by the Board of Trustees to
provide health care coverage to eligible participants in the GBP.

(27) Insurance required contribution--Any out-of-pocket
charge incurred by a member or by a member's dependent as payment
for coverage provided under the GBP that exceeds the state's or
employer's contributions made on behalf of the member.

(28) LWOP (Leave without pay)--The leave status of an
employee who is certified by his/her employer to be absent from active
duty for an entire calendar month, who does not receive any compen-
sation for time absent from active duty, and who has not received a
refund of retirement contributions based upon the most recent term of
employment.

(29) Medicare Advantage Plan--A plan, approved by the
Board of Trustees, that provides health coverage for participants who
are eligible for Medicare-primary coverage. The plan is administered
as a Medicare Advantage Plan as permitted by CMS through:

(A) a health maintenance organization; or

(B) any other plan, organization, carrier or administer-
ing firm approved by the Board of Trustees to provide the coverage.

(30) Medicare-cligible--The status of a participant who is
eligible for primary coverage under Medicare Part A and/or Part B. Eli-
gibility may extend to a dependent that is qualified to receive Medicare
benefits as his/her primary coverage as permitted by CMS.

(31) Member--For purposes of this chapter only regarding
insurance plan participation in the GBP, a member is a participant who
is an employee, retiree, or other person eligible to participate in the
GBP as provided under the Act and who is not a dependent.

(32) Minimum retiree optional life--A standard $10,000
term life insurance policy whose insurance required contribution is set
solely on the basis of the benefit rather than on the retiree's age. It is
available for retirees at any time during their retirement. If a retiree
does not have life insurance, the retiree may apply for this coverage
with evidence of insurability. If the retiree has Election 1 or Election
2 optional life, the retiree may elect to reduce the life coverage to this
coverage by requesting the change without an application or evidence
of insurability.

(33) Optional Coverage--Coverage established by the
Board of Trustees in the GBP and as set forth in §81.7(c)(1)(A) - (K).

(34) ORP--The Optional Retirement Program as provided
in the Government Code, Chapter 830.

(35) Participant--An employee, annuitant, or dependent, as
defined in the Act, a surviving spouse or child of a deceased member,
or any other person eligible for coverage under the Act and enrolled in
any coverage offered under the GBP.

(36) Placement for adoption--The legal status of a child un-
der which a person assumes and retains the legal obligation for total or

partial support of the child in anticipation of the person's adoption of
such child.

(37) Preexisting condition--Any injury or medical condi-
tion for which a participant received medical treatment or services, or
was prescribed drugs or medicines during the three-month period im-
mediately prior to the effective date of such coverage. However, if the
evidence of insurability requirements set forth in §81.7(d) of this chap-
ter must first be satisfied, the three-month period for purposes of de-
termining the preexisting conditions exclusion will be the three-month
period immediately preceding the date of the employee's completed ap-
plication for coverage.

(38) Premium conversion plan--A separate plan, under
the Internal Revenue Code, §79 and §106, adopted by the Board of
Trustees and designed to provide premium conversion as described in
§81.7(b) of this chapter.

(39) Retiree--An employee who retires or is retired and
who:

(A) is authorized by the Act to participate in the GBP
as an annuitant;

(B) on August 31, 1992, was a participant in a group
insurance program administered by an institution of higher education;
or

(C) on the date of retirement, meets the service credit
requirements of the Act for participation in the GBP as an annuitant;
and

(i) on August 31, 2001, was an eligible employee
with an employer whose employees are authorized to participate in the
GBP and, on the date of retirement has three years of service with such
an employer;

(i) on August 31, 2001, had three years of service
as an eligible employee with an employer whose employees are autho-
rized to participate in the GBP; or

(iii)  is determined by ERS to be eligible as described
by §1551.102 and §1551.114 of the Act.

(40) Salary--The amount of compensation, which includes
the employee's regular salary, longevity, shift differential, hazardous
duty pay, and benefit replacement pay, received by an employee as
of the employee's first day of active duty and as of September 1, for
an existing or rehired employee. This amount is used for determining
optional term life and disability income limitations. Non-salaried ap-
pointed officials, state-wide elected officials and members of the Leg-
islature may use the salary of a state district judge or their actual salary
as of September 1 of each year for determining their optional term life.
For members of the Legislature, disability income limitations will be
based on their actual monthly salary.

(41) Tobacco product--All types of tobacco, including, but
not limited to, cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,
and dip; and all electronic cigarettes and vaping products.

(42) Tobacco user--A participant who has used a tobacco
product or tobacco products five or more times during the preceding
three months.

(43) [€4DH] TRS--The Teacher Retirement System of Texas.

§81.7.  Enrollment and Participation.
(a) Enrollment Categories.
(1) Full-time employees and their dependents.
(A) A new employee:
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(i) who is not subject to the health insurance waiting
period and is eligible under the Act and as provided for in §81.5(a)(1)
of this chapter (relating to Eligibility) for automatic insurance cover-
age, shall be enrolled in the basic plan unless the employee completes
an enrollment form to elect other coverage or to waive GBP health cov-
erage as provided in §81.8 of this chapter (relating to Waiver of Health
Coverage). Coverage of an employee under the basic plan, and other
coverage selected as provided in this paragraph, becomes effective on
the date on which the employee begins active duty.

(i) who is subject to the health insurance waiting
period and is eligible under the Act and as provided for in §81.5(a)(1) of
this chapter for automatic insurance coverage, shall be enrolled in the
basic plan beginning on the first day of the calendar month following 60
days of employment unless, before this date, the employee completes
an enrollment form to elect other coverage or to waive GBP health
coverage as provided in §81.8 of this chapter.

(iii)  who has existing, current, and continuous GBP
health coverage as of the date the employee begins active duty is not
subject to the health insurance waiting period and is eligible to enroll as
a new employee in health insurance and additional coverage and plans
which include optional coverage by completing an enrollment form
before the first day of the calendar month after the date the employee
begins active duty. Health and additional coverage selected before the
first day of the calendar month after the date the employee begins active
duty are effective the first day of the following month.

(B) Dependent enrollment and optional coverage:

(i) To enroll eligible dependents, to elect to enroll in
an approved HMO, and to elect additional coverage and plans which
include optional coverage, an employee not subject to the health insur-
ance waiting period shall complete an enrollment form within 30 days
after the date on which the employee begins active duty. Coverage
selected within 30 days after the date on which the employee begins
active duty becomes effective on the first day of the month following
the date on which the enrollment form is completed. An enrollment
form completed after the initial period for enrollment as provided in
this paragraph is subject to the provisions of subsection (d) of this sec-
tion.

(i) To enroll eligible dependents or to elect to enroll
in an approved HMO, an employee subject to the health insurance wait-
ing period shall complete an enrollment form before the first day of the
month following 60 days of employment. Coverage selected before the
first day of the month following 60 days of employment becomes ef-
fective on the first day of the month following 60 days of employment.
An employee completing an enrollment form after the initial period for
enrollment as provided in this paragraph is subject to the provisions of
subsection (d) of this section. The provisions of subparagraph (A)(ii)
of'this paragraph apply to the election of additional coverage and plans,
which include optional coverage, for an employee subject to the health
insurance waiting period.

(C) Except as otherwise provided in this section, an em-
ployee may not change coverage.

(D) An eligible employee who enrolls in the GBP is el-
igible to participate in premium conversion and shall be automatically
enrolled in the premium conversion plan. The employee shall be auto-
matically enrolled in the plan for subsequent plan years as long as the
employee remains on active duty.

(E) Coverage for a newly eligible dependent, other than
a dependent referred to in subparagraph (F) or (H) of this paragraph,
will be effective on the first day of the month following the date the
person becomes a dependent if an enrollment form is completed on or

within 30 days after the date the person first becomes a dependent. If
the enrollment form is completed and signed after the initial period for
enrollment as provided in this paragraph, the enrollment form will be
governed by the rules in subsection (d) of this section.

(F) A member's newborn natural child will be covered
immediately and automatically for 30 days from the date of birth in
the health plan in effect for the employee/retiree. A member's newly
adopted child will be covered immediately and automatically from the
date of placement for adoption for 30 days in the health plan in effect
for the employee/retiree. To continue coverage for more than 30 days
after the date of birth or placement for adoption, an enrollment form
for GBP health coverage must be submitted by the member within 30
days after the date of birth or placement for adoption.

(G) The effective date of a newborn natural child's life
and AD&D coverage will be the date of birth, if the child is born alive,
as certified by an attending physician or a certified nurse-midwife. The
effective date of a newly adopted child's life and AD&D coverage will
be the date of placement for adoption. The effective date of all other
eligible dependents' life and AD&D coverage will be as stated in sub-
paragraph (E) of this paragraph.

(H) GBP health coverage of a member's eligible child
for whom a covered employee/retiree is court-ordered to provide med-
ical support becomes effective on the date on which the member's ben-
efits coordinator receives a valid copy of the qualified medical child
support order.

(I) The effective date of GBP health coverage for an
employee's/retiree's dependent, other than a newborn natural child or
newly adopted child, will be as stated in subparagraph (E) of this para-
graph.

(J) For purposes of this section, an enrollment form is
completed when all information necessary to effect an enrollment has
been transmitted to ERS in the form and manner prescribed by ERS.

(2) Part-time employees. A part-time employee or other
employee who is not automatically covered must complete an applica-
tion/enrollment form provided by ERS authorizing necessary deduc-
tions for insurance required contributions for elected coverage. All
other rules for enrollment stated in paragraph (1) of this subsection,
other than the rule as to automatic coverage, apply to such employee:

(A) If the employee is not subject to a health insurance
waiting period, this form must be submitted to ERS either through ERS
Online or through his/her benefits coordinator on, or within 30 days
after, the date on which the employee begins active duty.

(B) Ifthe employee is subject to a health insurance wait-
ing period, this form must be submitted to ERS either through ERS On-
line or through his/her benefits coordinator before the first day of the
month following 60 days of employment.

(C) If the employee has existing, current, and contin-
uous GBP health coverage as of the date the employee begins active
duty, the employee is not subject to the health insurance waiting period
and is eligible to enroll as a new employee in health insurance and ad-
ditional coverage and plans which include optional coverage by com-
pleting an enrollment form before the first day of the calendar month
after the date the employee begins active duty. Health and additional
coverage selected before the first day of the calendar month after the
date the employee begins active duty are effective the first day of the
following month.

(3) Retirees and their dependents.

(A) Provided the insurance required contributions are
paid or deducted, an employee's GBP health, dental, vision and term
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life insurance coverage (including eligible dependent coverage) may
be continued upon retirement as provided in §81.5(b) of this chapter.
The life insurance will be reduced to the maximum amount which the
retiree is permitted to retain under the insurance plan as a retiree. All
other coverage in force for an active employee, but not available to a
retiree, will automatically be discontinued concurrently with the com-
mencement of retirement status. Except as provided in subparagraph
(E) of this paragraph, if a retiree retires directly from active duty and
is not covered as an active employee on the day before becoming an
annuitant, the retiree may enroll in the basic plan.

(B) A retiree may enroll in GBP health, dental, vision
and life insurance coverage for which the retiree is eligible as provided
in §81.5(b) of this chapter, including dependent coverage, by complet-
ing an enrollment form as specified in clauses (i) - (iii) of this sub-
paragraph. For the purposes of this subparagraph, the effective date of
retirement of a retiree who is eligible to receive, but who has not yet
received, an annuity is the date on which ERS receives written notice
of the retirement. An application/enrollment form received after the
initial period for enrollment as provided in this subparagraph, is sub-
ject to the provisions of subsection (d) of this section.

(i) A retiree who is not subject to the health insur-
ance waiting period on the effective date of retirement as provided in
§81.5(b) of this chapter, may enroll in GBP health, dental, vision and
life insurance coverage or waive GBP health coverage as provided in
§81.8 of this chapter for which the retiree is eligible, including depen-
dent coverage, by completing an enrollment form or waiver of coverage
as applicable before, on, or within 30 days after, the retiree's effective
date of retirement.

(ii) A retiree who is subject to the health insurance
waiting period on the effective date of retirement as provided in
§81.5(b) of this chapter, may enroll in GBP health coverage or waive
GBP health coverage as provided in §81.8 of this chapter for which
the retiree is eligible, including dependent coverage, by completing an
enrollment form or waiver of coverage as applicable, before the first
day of the calendar month following 60 days after the date of retire-
ment or before the first day of the calendar month after the retiree's
65th birthday, whichever is later as appropriate. The effective date for
such coverage shall be the first day of the calendar month following 60
days after the date of retirement or the first day of the calendar month
following the retiree's 65th birthday, whichever is later as appropriate.

(iii) A retiree who is ineligible for health insurance
on the effective date of retirement as provided in §81.5(b) of this chap-
ter, may enroll in GBP health coverage or waive GBP health coverage
as provided in §81.8 of this chapter for which the retiree is eligible,
including dependent coverage, by completing an enrollment form or
waiver of coverage as applicable, before the first day of the calendar
month after the retiree's 65th birthday. The effective date for such cov-
erage shall be the first day of the calendar month following 60 days
after the date of retirement or the first day of the calendar month fol-
lowing the retiree's 65th birthday, whichever is later.

(C) Aretiree who becomes eligible for minimum retiree
optional life insurance coverage or dependent life insurance coverage
as provided in §81.5(b)(6) of this chapter, may apply for approval of
such coverage by providing evidence of insurability acceptable to ERS.

(D) Enrollments in and applications to change coverage
become effective as provided in subparagraph (B) of this paragraph
unless other coverage is in effect at that time. If other coverage is in
effect at that time, coverage or waiver of coverage becomes effective on
the first day of the month following the date of approval of retirement
by ERS; or, if cancellation of the other coverage preceded the date of

approval of retirement, the first day of the month following the date the
other coverage was canceled.

(E) A retiree who seeks enrollment in GBP health cov-
erage after turning age 65 will be automatically enrolled in HealthSe-
lect of Texas until Medicare enrollment is confirmed by CMS. A retiree
who is enrolled in a health plan and turns age 65 will remain enrolled
in that health plan until the retiree's Medicare enrollment can be con-
firmed by CMS. Once Medicare enrollment is confirmed, the retiree
will be automatically enrolled in the Medicare Advantage Plan unless
the retiree opts out of the Medicare Advantage Plan and enrolls in other
coverage by completing an enrollment form as specified in subpara-
graph (B)(i) - (iii) of this paragraph. If the retiree is determined to be
ineligible for Medicare coverage, then he/she will be returned to the
coverage in place immediately before turning 65.

(F) A Medicare-eligible retiree who seeks enrollment
in GBP health coverage, or is retired and enrolled in a health plan and
becomes eligible for Medicare, will be automatically enrolled in the
HealthSelect of Texas Prescription Drug Program until Medicare en-
rollment is confirmed by CMS. Upon confirmation of Medicare en-
rollment, the retiree will be enrolled in HealthSelect Medicare Rx. A
retiree who declines HealthSelect Medicare Rx loses all GBP prescrip-
tion drug coverage. If the retiree is determined to be ineligible for
Medicare coverage, then he/she will be returned to the coverage in
place immediately before turning 65.

(4) Medicare-eligible Dependents.

(A) A dependent as defined in §81.1 of this chapter (re-
lating to Definitions) who becomes eligible for Medicare-primary cov-
erage as specified in §81.1 of this chapter, either through disability,
age, or other requirements as set forth by CMS, will be automatically
enrolled in the Medicare Advantage Plan, once Medicare enrollment is
confirmed by CMS, unless the retiree and his/her dependents opt out of
the Medicare Advantage Plan and enroll in other coverage by complet-
ing an enrollment form as specified in paragraph (3)(B)(i) - (iii) of this
subsection. If the dependent is determined to be ineligible for Medi-
care coverage, then he/she will be returned to the coverage in place
immediately before turning 65.

(B) A Medicare-eligible dependent eligible for GBP
health coverage will be automatically enrolled in HealthSelect
Medicare Rx, once Medicare enrollment is confirmed by CMS. A
Medicare-eligible dependent who declines HealthSelect Medicare
Rx loses all GBP prescription drug coverage. If the dependent is
determined to be ineligible for Medicare coverage, then he/she will be
returned to the coverage in place immediately before turning 65.

(5) Surviving dependents.

(A) Provided that the insurance required contributions
are paid or deducted, the health, dental, and vision insurance coverage
of a surviving dependent may be continued on the death of the deceased
employee/retiree if the dependent is eligible for such coverage as pro-
vided by §81.5(e) of this chapter.

(B) A surviving spouse who is receiving an annuity
shall make insurance required contribution payments by deductions
from the annuity as provided in subsection (h)(7) of this section. A
surviving spouse who is not receiving an annuity may make payments
as provided in subsection (h)(7) of this section.

(C) A Medicare-eligible surviving dependent eligible
for GBP health coverage will be automatically enrolled in the Medi-
care Advantage Plan, once Medicare enrollment is confirmed by CMS,
unless the surviving dependent opts out of the Medicare Advantage
Plan and enrolls in other coverage.
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(D) A Medicare-eligible surviving dependent eligible
for GBP health coverage will be automatically enrolled in HealthSe-
lect Medicare Rx, once Medicare enrollment is confirmed by CMS.
A Medicare-eligible surviving dependent who declines HealthSelect
Medicare Rx loses all GBP prescription drug coverage.

(6) Former COBRA unmarried children. A former CO-
BRA unmarried child must provide an application to continue GBP
health, dental and vision insurance coverage within 30 days after the
date the notice of eligibility is mailed by ERS. Coverage becomes effec-
tive on the first day of the month following the month in which contin-
uation coverage ends. Insurance required contribution payments must
be made as provided in subsection (h)(1)(A) of this section.

(b) Premium conversion plans.

(1) An eligible employee participating in the GBP is
deemed to have elected to participate in the premium conversion plan
and to pay insurance required contributions with pre-tax dollars as
long as the employee remains on active duty. The plan is intended to
be qualified under the Internal Revenue Code, §79 and §106.

(2) Maximum benefit available. Subject to the limitations
set forth in these rules and in the plan, to avoid discrimination, the
maximum amount of flexible benefit dollars which a participant may
receive in any plan year for insurance required contributions under this
section shall be the amount required to pay the participant's portion of
the insurance required contributions for coverage under each type of
insurance included in the plan.

(c) Special rules for additional coverage and plans which in-
clude optional coverage.

(1) Only an employee/retiree or a former officer or em-
ployee specifically authorized to join the GBP may apply for additional
coverage and plans. An employee/retiree may apply for or elect addi-
tional coverage and plans for which he/she is eligible without concur-
rent enrollment in GBP health coverage provided by the GBP. Addi-
tional coverage and plans, as determined by the Board of Trustees, may
include:

(A) dental coverage;

(B) optional term life;

(C) dependent term life;

(D) short- and long-term disability;

(E) voluntary accidental death and dismemberment;
(F) long-term care;

(G) health care and dependent care reimbursement;
(H) commuter spending account;

(I) vision;

(J) limited purpose flexible spending account; or
(K) health savings account.

(2) Anceligible member in the GBP and eligible dependents
may participate in an approved HMO if they reside in the approved
service area of the HMO and are otherwise eligible under the terms of
the contract with the HMO.

(3) An eligible member in the GBP electing additional
coverage and plans and/or Consumer Directed HealthSelect, HMO or
Medicare Advantage coverage in lieu of the basic plan is obligated for
the full payment of insurance required contributions. If the insurance
required contributions are not paid, all coverage not fully funded by
the state contribution will be canceled. A person eligible for the state

contribution will retain member-only GBP health coverage as a mem-
ber provided the state contribution is sufficient to cover the insurance
required contribution for such coverage. If the state contribution is not
sufficient for member-only coverage in the health plan selected by the
member employee/retiree, the member employee/retiree will be en-
rolled in the basic plan or the Medicare Advantage Plan, as applicable,
except as provided for in subsection (g)(2)(B) of this section.

(4) An eligible member in the GBP enrolled in an HMO
and the HMO's contract is not renewed for the next fiscal year will be
eligible to make one of the following elections:

(A) change to another approved HMO for which the
member is eligible by completing an enrollment form during the an-
nual enrollment period. The effective date of the change in coverage
will be September 1;

(B) enroll in HealthSelect of Texas, Consumer Directed
HealthSelect, or a Medicare Advantage Plan (if eligible) by completing
an enrollment form during the annual enrollment period. The effective
date of the change in coverage will be September 1; or

(C) if the member does not make one of the elections,
as defined in subparagraphs (A) or (B) of this paragraph, the member
and covered eligible dependents will automatically be enrolled in the
basic plan or the Medicare Advantage Plan, as applicable.

(5) A member enrolled in an HMO whose contract with
ERS is terminated during the fiscal year or that fails to maintain com-
pliance with the terms of its contract, as determined by ERS, will be
eligible to make one of the following elections:

(A) change to another approved HMO for which the
member is eligible. The effective date of the change in coverage will
be determined by ERS; or

(B) enroll in HealthSelect of Texas, Consumer Directed
HealthSelect, or a Medicare Advantage Plan (if eligible). The effective
date of the change in coverage will be determined by ERS.

(d) Changes in coverage after the initial period for enrollment.
(1) Changes for a qualifying life event.

(A) Subject to the provisions of paragraphs (3) and (4)
of this subsection, a member shall be allowed to change coverage dur-
ing a plan year within thirty (30) days of a qualifying life event that
occurs as provided in this paragraph if the change in coverage is con-
sistent with the qualifying life event.

(B) A qualifying life event occurs when a participant
experiences one of the following changes:

(i) change in marital status;

(i) change in dependent status;

(iii) change in employment status;

(iv) change of address that results in loss of benefits
eligibility;

(v) change in Medicare or Medicaid status, or CHIP
status;

(vi) significant cost of benefit or coverage change
imposed by a third party provider; or

(vii) change in coverage ordered by a court.

(C) A member who loses benefits eligibility as a result
of a change of address shall change coverage as provided in paragraphs
(6) - (9) of this subsection.
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(D) A member may apply to change coverage on, or
within 30 days after, the date of the qualifying life event, provided,
however, a change in election due to CHIP or Medicaid status under
subparagraph (B) of this paragraph may be submitted on, or within 60
days after, the change in CHIP or Medicaid status.

(E) Except as otherwise provided in subsection
(a)(1)(F) and (H) of this section, the change in coverage is effective on
the first day of the month following the date on which the enrollment
form is completed.

(F) Documentation may be required in support of the
qualifying life event.

(G) Following a qualifying life event, a member may
change applicable coverage, drop or add an eligible dependent if the
change is consistent with the qualifying life event.

(2) Effects of change in cost of benefits to the premium
conversion plan. There shall be an automatic adjustment in the amount
of premium conversion plan dollars used to purchase optional benefits
in the event of a change, for whatever reason, during an applicable
period of coverage, of the cost of providing such optional benefit to
the extent permitted by applicable law and regulation. The automatic
adjustment shall be equal to the increase or decrease in such cost. A
participant shall be deemed by virtue of participation in the plan to have
consented to the automatic adjustment.

(3) An eligible member who wishes to add or increase op-
tional coverage after the initial period for enrollment must make ap-
plication for approval by providing evidence of insurability acceptable
to ERS, if required. Unless not in compliance with paragraph (1) of
this subsection, coverage will become effective on the first day of the
month following the date approval is received by ERS, if the applicant
is a retiree or an individual in a direct pay status. If the applicant is
an employee whose coverage was canceled while the employee was on
LWOP, the approved change in coverage will become effective on the
date the employee returns to active duty if the employee returns to ac-
tive duty within 30 days of the approval letter. If the date the employee
returns to active duty is more than 30 days after the date on the approval
letter, the approval is null and void; and a new application shall be re-
quired. An employee/retiree may withdraw the application at any time
prior to the effective date of coverage by submitting a written notice of
withdrawal.

(4) The evidence of insurability provision applies only to:

(A) employees who wish to enroll in Elections III or IV
optional term life insurance, except as otherwise provided in subsection
(f) of this section;

(B) employees who wish to enroll in or increase op-
tional term life insurance, dependent life insurance, or disability in-
come insurance after the initial period for enrollment;

(C) employees enrolled in the GBP whose coverage
was waived, dropped or canceled, except as otherwise provided in
subsection (f) of this section; and

(D) retirees who wish to enroll in minimum optional
life insurance or dependent life insurance as provided in subsection
(a)(3)(C) of this section.

(5) Anemployee/retiree who wishes to add eligible depen-
dents to the employee's/retiree's HMO coverage may do so:

(A) during the annual enrollment period; or

(B) upon the occurrence of a qualifying life event as
provided in paragraph (1) of this subsection.

(6) A member who is enrolled in an approved HMO and
who permanently moves out of the HMO service area shall make one
of the following elections, to become effective on the first day of the
month following the date on which the member moves out of the HMO
service area:

(A) enroll in another approved HMO for which the
member and all covered dependents are eligible; or

(B) if the member and all covered dependents are not
eligible to enroll in an approved HMO,; either:

(i) enroll in HealthSelect of Texas or Consumer Di-
rected HealthSelect; or

(ii) enroll in an approved HMO if the member is el-
igible, and drop any ineligible covered dependent, unless not in com-
pliance with §81.11(c)(3) of this chapter (relating to Cancellation of
Coverage and Sanctions).

(7) When a covered dependent of a member permanently
moves out of the member's HMO service area, the member shall make
one of the following elections, to become effective on the first day of
the month following the date on which the dependent moves out of the
HMO service area:

(A) drop the ineligible dependent, unless not in compli-
ance with §81.11(c)(3) of this chapter;

(B) enroll in an approved HMO if the member and all
covered dependents are eligible; or

(C) enroll in HealthSelect of Texas or Consumer Di-
rected HealthSelect, provided the eligible member and all dependents
enroll in the same health plan at that time.

(8) An eligible member will be allowed an annual oppor-
tunity to make changes in coverage.

(A) Subject to other requirements of this section, a
member will be allowed to:

(i) change or enroll themselves and any eligible de-
pendents in an eligible health, dental or vision plan;

(ii) enroll themselves and their eligible dependents
in an eligible health, dental or vision plan from a waived or canceled
status;

(iii) add, decrease or cancel eligible coverage, un-
less prohibited by §81.11(c)(3) of this chapter;

(iv) apply for coverage as provided in paragraph (3)
of this subsection; and

(v) waive any or all GBP coverage including health
as provided in §81.8 of this chapter.

(B) Surviving dependents and former COBRA unmar-
ried children are not eligible to add dependents to coverage through
annual enrollment. A surviving dependent or former COBRA unmar-
ried child may enroll an eligible dependent in dental or vision insurance
coverage if the dependent is enrolled in health insurance coverage.

(C) Annual enrollment opportunities will be scheduled
each year at times announced by ERS.

(9) A participant who is a retiree or a surviving dependent,
or who is in a direct pay status, may decrease or cancel any coverage
at any time unless such coverage is health insurance coverage ordered
by a court as provided in §81.5(c) of this chapter.
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(10) A member and his/her dependents who are enrolled in
the Medicare Advantage Plan may collectively enroll in HealthSelect
of Texas, Consumer Directed HealthSelect or an HMO.

(A) Such opportunity will be scheduled on at least an
annual basis each year, at times announced by ERS.

(B) Additional opportunities will occur each month
prior to an annual enrollment period. Coverage selected during these
opportunities will be effective on the first of the month following
processing by CMS.

(11) If a member drops coverage for his/her dependent be-
cause the dependent gained other coverage effective the first day of a
month, then the effective date of the qualifying life event can be either
the last day of the month preceding the gained coverage or on the first
day of the month in which the gained coverage is effective.

(e) Special provisions relating to term life benefits

(1) Anemployee or annuitant who is enrolled in the group
term life insurance plan may file a claim for an accelerated life benefit
for himself or his covered dependent in accordance with the terms of
the plan in effect at that time. An accelerated life benefit paid will be
deducted from the amount that would otherwise be payable under the
plan.

(2) Anemployee or annuitant who is enrolled in the group
term life insurance plan may make, in conjunction with receipt of a vi-
atical settlement, an irrevocable beneficiary designation in accordance
with the terms of the plan in effect at that time.

(f) Re-enrollment in the GBP.

(1) The provisions of subsection (a)(1) of this section shall
apply to the enrollment of an employee who terminates employment
and returns to active duty within the same fiscal year, who transfers
from one employer to another, or who returns to active duty after a
period of LWOP during which coverage is canceled.

(2) Anemployee to whom paragraph (1) of this subsection
applies shall be subject to the same requirements as a newly hired em-
ployee to re-enroll in the coverage in which the employee was pre-
viously enrolled. Provided that all applicable preexisting conditions
exclusions were satisfied on the date of termination, transfer, or can-
cellation, no new preexisting conditions exclusions will apply. If not,
any remaining period of preexisting conditions exclusions must be sat-
isfied upon re-enrollment.

(3) If an employee is a member of the Texas National
Guard or any of the reserve components of the United States armed
forces, and the employee's coverage is canceled during a period
of LWOP or upon termination of employment as the result of an
assignment to active military duty, the period of active military duty
shall be applied toward satisfaction of any period of preexisting
conditions exclusions remaining upon the employee's return to active
employment.

(g) Continuing coverage in special circumstances.

(1) Continuation of coverage for terminating employees. A
terminating employee is eligible to continue all coverage through the
last day of the month in which employment is terminated.

(2) Continuation of coverage for employees on LWOP sta-
tus.

(A) An employee in LWOP status may continue the
coverage in effect on the date the employee entered that status for the
period of leave, but not more than 12 months. The employee must pay

insurance required contributions directly as provided in subsection
(h)(1)(A) of this section.

(B) Anemployee whose LWOP is a result of the Family
and Medical Leave Act of 1993 will continue to receive the state con-
tribution during such period of LWOP. The employee must pay insur-
ance required contributions directly as defined in subsection (h)(1)(A)
of this section. Failure to make the payment of insurance required con-
tributions by the due date will result in the cancellation of all coverage
except for member-only health and basic life coverage. The employee
will continue in the health plan in which he/she was enrolled immedi-
ately prior to the cancellation of all other coverage.

(3) Continuation of coverage for a former member or em-
ployee of the Legislature. Provided that the insurance required con-
tributions are paid, the GBP health, dental, vision and life insurance
coverage of a former member or employee of the Legislature may be
continued on conclusion of the term of office or employment.

(4) Continuation coverage for a former board member.
Provided that the insurance required contributions are paid, the GBP
health, dental, vision and life insurance coverage of a former member
of a board or commission, or of the governing body of an institution
of higher education, as both are described in §1551.109 of the Act,
may be continued on conclusion of service if no lapse in coverage
occurs after the term of office. Life insurance will be reduced to the
maximum amount for which the former board member is eligible.

(5) Continuation of coverage for a former judge. A former
state of Texas judge, who is eligible for judicial assignments and who
does not serve on judicial assignments during a period of one calendar
month or longer, may continue the coverage that was in effect during
the calendar month immediately prior to the month in which the for-
mer judge did not serve on judicial assignments. This coverage may
continue for no more than 12 continuous months during which the for-
mer judge does not serve on judicial assignments as long as, during the
period, the former judge continues to be eligible for assignment.

(6) Continuation of coverage for a surviving spouse and/or
dependent child/children of a deceased employee/retiree. The surviv-
ing spouse and/or dependent child/children of a deceased employee/re-
tiree, who, in accordance with §81.5(j)(1) of this chapter, elects to con-
tinue coverage may do so by submitting the required election notifi-
cation and enrollment forms to ERS. The enrollment form, including
all insurance required contributions due for the election/enrollment pe-
riod, must be postmarked or received by ERS on or before the date
indicated on the continuation of coverage enrollment form. Contin-
uing coverage will begin on the first day of the month following the
month in which the employee/retiree dies, provided all insurance re-
quired contributions due for the month in which the employee/retiree
died and for the election/enrollment period have been paid in full.

(7) Continuation of coverage for a covered employee
whose employment has been terminated, voluntarily or involuntarily
(other than for gross misconduct), whose work hours have been
reduced such that the employee is no longer eligible for the GBP as
an employee, or whose coverage has ended following the maximum
period of LWOP as provided in paragraph (2)(A) of this subsection.
An employee, his/her spouse and/or dependent child/children, who,
in accordance with §81.5(j)(2) of this chapter, elect to continue
GBP health, dental and vision coverage may do so by submitting
the required election notification and enrollment forms to ERS. The
enrollment form, including all insurance required contributions due
for the election/enrollment period, must be postmarked or received by
ERS on or before the date indicated on the continuation of coverage
enrollment form. Continuing coverage will begin on the first day of
the month following the month in which the employee's coverage
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ends, provided all insurance required contributions due for the month
in which the coverage ends and for the election/enrollment period
have been paid in full.

(8) Continuation of coverage for a spouse who is divorced
from a member and/or the spouse's dependent child/children. The di-
vorced spouse and/or the spouse's dependent child/children of an em-
ployee/retiree who, in accordance with §81.5(j)(4) of this chapter, elect
to continue coverage may do so by submitting the required election no-
tification and enrollment forms to ERS. The enrollment form, includ-
ing all insurance required contributions due for the election/enrollment
period, must be postmarked or received by ERS on or before the date
indicated on the continuation of coverage enrollment form. Continuing
coverage will begin on the first day of the month following the month
in which the divorce decree is signed, provided all insurance required
contributions due for the month in which the divorce decree is signed
and for the election/enrollment period have been paid in full.

(9) Continuation of coverage for a dependent child who has
attained 26 years of age. A 26-year-old dependent child (not provided
for by §81.5(c) of this chapter) of a member who, in accordance with
§81.5(j)(5) of this chapter, elects to continue coverage may do so by
submitting the required election notification and enrollment forms to
ERS. The enrollment form, including all insurance required contribu-
tions due for the election/enrollment period, must be postmarked or
received by ERS on or before the date indicated on the continuation of
coverage enrollment form. Continuing coverage will begin on the first
day of the month following the month in which the dependent child
of the member attains 26 years of age, provided all insurance required
contributions due for the month in which the dependent child attained
age 26 and for the election/enrollment period have been paid in full.

(10) Extension of continuation of coverage for certain de-
pendents of former employees who are continuing coverage under the
provisions of paragraph (6) of this subsection.

(A) The surviving dependent of a deceased former
employee, who, in accordance with §81.5(j)(6)(A) of this chapter,
elects to extend continuation coverage may do so by submitting the
required election notification and enrollment forms to ERS. The
enrollment form, including all insurance required contributions due
for the election/enrollment period, must be postmarked or received by
ERS on or before the date indicated on the continuation enrollment
form. The election/enrollment period begins on the first day of the
month following the month in which the former employee died.

(B) A spouse who is divorced from a former employee
and/or the divorced spouse's dependent child/children, who, in accor-
dance with §81.5(j)(6)(B) of this chapter, elects to extend continuation
coverage may do so by submitting the required election notification and
enrollment forms to ERS. The enrollment form, including all insurance
required contributions due for the election/enrollment period, must be
postmarked or received by ERS on or before the date indicated on the
continuation enrollment form. The election/enrollment period begins
on the first day of the month following the month in which the divorce
decree was signed.

(C) A dependent child who has attained 26 years of age,
who, in accordance with §81.5(j)(6)(C) of this chapter, elects to extend
continuation coverage may do so by submitting the required election
notification and enrollment forms to ERS. The enrollment form, includ-
ing all insurance required contributions due for the election/enrollment
period, must be postmarked or received by ERS on or before the date
indicated on the continuation enrollment form. The election/enroll-
ment period begins on the first day of the month following the month
in which the dependent child attained age 26.

(11) Continuation coverage defined. Continuation cover-
age as provided for in paragraphs (6) - (10) of this subsection means
the continuation of only GBP health, dental and vision coverage which
meets the following requirements.

(A) Type of benefit coverage. The coverage shall con-
sist of only the GBP health, dental and vision coverage, which, as of the
time the coverage is being provided, are identical to the GBP health,
dental and vision coverage provided for a similarly situated person for
whom a cessation of coverage event has not occurred.

(B) Period of coverage. The coverage shall extend for
at least the period beginning on the first day of the month following the
date of the cessation of coverage event and ending not earlier than the
earliest of the following:

(i) inthe case of loss of coverage due to termination
of an employee's employment for other than gross misconduct, reduc-
tion in work hours, or end of maximum period of LWOP, the last day
of the 18th calendar month of the continuation period;

(i) in the case of loss of coverage due to termina-
tion of an employee's employment for other than gross misconduct,
reduction in work hours, or end of maximum period of LWOP, if the
employee, spouse, or dependent child has been certified by the Social
Security Administration as being disabled as provided in §81.5()(3) of
this chapter, up to the last day of the 29th calendar month of the con-
tinuation period;

(iii) in any case other than loss of coverage due to
termination of an employee's employment for other than gross miscon-
duct, reduction in work hours, or end of maximum period of LWOP,
the last day of the 36th calendar month of the continuation period,;

(iv) the date on which the employer ceases to pro-
vide any group health plan to any employee/retiree;

(v) the date on which coverage ceases under the plan
due to failure to make timely payment of any insurance required con-
tribution as provided in subsection (h) of this section;

(vi) the date on which the participant, after the date
of election, becomes covered under any other group health plan under
which the participant is not subject to a preexisting conditions limita-
tion or exclusion; or

(vii) the date on which the participant, after the date
of election, becomes entitled to benefits under the Social Security Act,
Title XVIII.

(C) Insurance required contribution costs. The insur-
ance required contribution for a participant during the continuation
coverage period will be 102% of the employee's/retiree's GBP health,
dental and vision coverage rate and is payable as provided in subsec-
tion (h) of this section.

(i) The insurance required contribution for a par-
ticipant eligible for 36 months of coverage will be 102% of the
employee's/retiree's GBP health, dental and vision coverage rate and
is payable as provided in subsection (h)(1)(A) of this section.

(i) The insurance required contribution for a partic-
ipant eligible for 29 months of coverage will increase to 150% of the
employee's/retiree's GBP health, dental and vision coverage rate for
the 19th through 29th months of coverage and is payable as provided
in subsection (h)(1)(A) of this section.

(D) No requirement of insurability. No evidence of
insurability is required for a participant who elects to continue GBP
health coverage under the provisions of §81.5()(1) - (6) of this chapter.
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(E) Conversion option. An option to enroll under the
conversion plan available to employees/retirees is also available to a
participant who continues GBP coverage for the maximum period as
provided in subparagraph (B)(i) - (iii) of this paragraph. The conver-
sion notice will be provided to a participant during the 180-day period
immediately preceding the end of the continuation period.

(h) Payment of Insurance Required Contributions.

(1) A member whose monthly cost of coverage is greater
than the combined amount contributed by the state or employer for the
member's coverage must pay a monthly contribution in an amount that
exceeds the combined monthly contributions of the state or the em-
ployer. A member shall pay his/her monthly insurance required con-
tributions through deductions from monthly compensation or annuity
payments or by direct payment, as provided in this paragraph.

(A) A member who is not receiving a monthly compen-
sation or an annuity payment, or is receiving a monthly compensation
or annuity payment that is less than the member's monthly insurance re-
quired contribution, shall pay his/her monthly insurance required con-
tribution under this subparagraph.

(i) An employee whose monthly compensation is
less than the employee's monthly insurance required contribution shall
pay his/her monthly insurance required contribution through his/her
employer. A non-salaried board member of an employer shall pay
his/her monthly insurance required contributions through the employer
for which he/she sits as a board member.

(ii) A retiree whose monthly annuity payment is less
than the retiree's monthly insurance required contribution shall pay
his/her monthly insurance required contributions directly to ERS.

(B) If the member does not comply with subparagraph
(A) of this subsection by the due date required, ERS will cancel all
coverage not fully funded by the state contribution. If the state con-
tribution is sufficient to cover the required insurance contribution for
such coverage, the member will retain member-only health and basic
life coverage. If the state contribution is not sufficient to cover the
member-only coverage in the health plan selected, the member will be
enrolled in the basic plan except as provided for in paragraph (2)(B) of
this subsection.

(2) Aninstitution of higher education may contribute a por-
tion or all of the insurance required contribution for its part-time em-
ployees described by §1551.101(e)(2) of the Act, if:

(A) the institution of higher education pays the contri-
bution with funds that are not appropriated from the general revenue
fund;

(B) the institution of higher education electing to pay
the contribution for its part-time employees does so for all similarly
situated eligible part-time employees; and

(C) the contribution paid as provided in this paragraph
is paid beginning on the first day of the month following the part-time
employee's completion of any applicable waiting period.

(3) A participant who continues GBP health, dental and vi-
sion coverage under COBRA as provided in §81.5(j) of this chapter
must pay his/her monthly insurance contributions on the first day of
each month covered.

(A) A participant's monthly insurance required contri-
bution is 102% of the monthly amount charged for other participants
in the same coverage category and in the same plan. All insurance
required contributions due for the election/enrollment period must be
postmarked or received by ERS on or before the date indicated on the

continuation of coverage enrollment form. Subsequent insurance re-
quired contributions are due on the first day of each month of the par-
ticipant's coverage and must be postmarked or received by ERS within
30 days of the due date to avoid cancellation of coverage.

(B) A participant's monthly insurance required contri-
bution for continuing coverage as provided in §81.5(j)(3) of this chapter
is increased after the 18th month of coverage to 150% of the monthly
amount charged for other participants in the same coverage category
and in the same plan. The participant's monthly insurance required
contribution is due on the first day of each month covered, and must be
postmarked or received by ERS within 30 days of the due date.

(4) The full cost for GBP health, dental and vision coverage
is required to be paid for a member's unmarried child who is over 26
years of age, whose coverage under COBRA expired, and who has
reinstated coverage in the GBP pursuant to §1551.158 of the Act. No
state contribution is paid for this coverage.

(5) Survivors of a paid law enforcement officer employed
by the state or a custodial employee of the institutional division of the
Texas Department of Criminal Justice who suffers a death in the line
of duty as provided by Chapter 615, Government Code, are eligible for
GBP coverage as provided in subparagraphs (A) - (C) of this paragraph.

(A) The insurance required contribution due under this
paragraph for a surviving spouse's GBP coverage is the same amount
as a member-only contribution. The state contribution applicable to
member-only coverage is applied to the surviving spouse's contribution
for the coverage.

(B) The insurance required contribution due under this
paragraph for GBP coverage for a surviving spouse with dependent
children is the same amount as the member-with-children contribution.
The state contribution applicable to member-with-children coverage
is applied to the contribution of the surviving spouse with dependent
children for the coverage.

(C) The insurance required contribution due under this
paragraph for a surviving dependent child's GBP coverage, when there
is no surviving spouse, is the same amount as member-only contribu-
tion. The state contribution applicable to member-only coverage is ap-
plied to the surviving dependent child's contribution for the coverage.

(D) The surviving spouse or surviving dependent child
must timely pay his/her insurance required contributions for the GBP
coverage. The survivor's contribution must be either deducted by ERS
from the survivor's annuity payment, if any, or submitted to ERS via
direct payment. Any applicable state contribution will be paid directly
to ERS by the employer that employed the deceased law enforcement
officer or custodial employee.

(6) If a retiree whose eligibility for health insurance is
based on §§1551.102(i), 1551.111(e) or 1551.112(c) of the Act,
obtains interim health insurance as provided in §1551.323 of the Act,
the retiree must pay the total contribution for such coverage for as long
as the retiree wants the coverage or until the first day of the month
following the retiree's 65th birthday. The amount of contribution shall
be determined by the Board of Trustees based on an actuarial deter-
mination, as recommended by ERS' consulting actuary for insurance,
of the estimated total claims costs for individuals eligible for such
coverage. If a retiree who is eligible for coverage under this paragraph
is also eligible for COBRA coverage, then COBRA coverage should
be exhausted, if possible, before applying for the coverage under this
paragraph.

(7) A member's surviving spouse or surviving dependent
who is receiving an annuity shall authorize deductions for insurance
required contributions from the annuity as provided in paragraph (1) of
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this subsection. A member's surviving spouse or surviving dependent
who is not receiving an annuity may make payments as provided in
paragraph (1)(A) of this subsection.

(1) The amount of state contribution for certain retirees is de-
termined in accordance with §1551.3196 of the Act.

(1) Anindividual is grandfathered at the time of retirement
and not subject to §1551.3196 of the Act, if on or before September 1,
2014, the individual has served in one or more positions for at least five
years for which the individual was eligible to participate in the GBP as
an employee.

(2) Records of ERS shall be used to determine whether or
not an individual meets the grandfathering requirements specified in
paragraph (1) of this subsection. ERS may, in its sole discretion, require
an individual to provide additional documentation satisfactory to ERS
that the individual meets the grandfathering requirements specified in
paragraph (1) of this subsection.

(j) Tobacco User Premium Differential.

(1) Assessment. Pursuant to §1551.3075 of the Act, ERS
shall assess a monthly tobacco user premium differential, in an amount
determined by the Board of Trustees or as set in the General Appropri-
ations Act, for participants enrolled in GBP health coverage who are

(iv) _sign and submit the Choose to Quit certification

form to ERS.

(B) The Choose to Quit certification form must be
signed by the physician during the plan year for which the waiver is re-
quested and postmarked within thirty calendar days of the physician's
signature date to be effective for that plan year.

(C) Once processed and approved by ERS, the partic-
ipant's premium differential will be waived for the remainder of the
plan year and any premium differential previously paid for that plan
year will be refunded.

(D) A member with more than one dependent child cer-
tified as a tobacco user will not receive a refund of the premium differ-
ential paid for dependent children unless all dependent children certi-
fied as tobacco users complete the steps set forth in paragraph (4)(A)
of this section.

(E) At the beginning of each plan year, ERS shall rein-
state the monthly assessment of the premium differential for the par-
ticipant unless the participant has been separately certified not to be a
tobacco user.

(5) Sanctions. If any participant fails to accurately certify
any participant's use of a tobacco product or submits false information

certified as tobacco users or are age eighteen or older at the start of the

to ERS regarding a participant's use of a tobacco product, ERS may

current plan year and whose tobacco-use status has not been certified.

impose one or more of the sanctions described in §1551.351(b) of the

ERS shall assess a single premium differential for each GBP member
who is a tobacco user, a single premium differential for the member's
dependent spouse who is a tobacco user, and a single premium dif-
ferential for one or more of the member's dependent children who are
tobacco users. A participant will not be subject to a premium differen-
tial assessment if the participant has been certified not to be a tobacco
user or ERS has approved the participant for a one-year waiver under
the Choose to Quit program.

(2) Payment. The GBP member responsible for paying a
tobacco user's insurance required contribution shall pay any assessed
premium differential for the member and the member's dependents.

(3) Certification of Tobacco-Use Status. Each GBP mem-
ber with GBP health coverage must certify the tobacco-use status of
the member and the member's enrolled dependents.

(A) If participants certify that they are not a tobacco
user, ERS shall not assess the premium differential.

(B) ERS shall assess the premium differential monthly
for any participant age eighteen or older at the start of the current plan
year whose tobacco-use status has not been certified.

(4) Choose to Quit Wellness Program. ERS may approve
a one-year waiver for a participant who completes the Choose to Quit
program for that plan year.

(A) The participant must complete all of the following
steps to have the premium differential waived:

(i) _participate in an office visit with a licensed physi-
cian to receive tobacco counseling and establish a tobacco cessation
course of treatment under that physician's recommendation and super-
vision;

(i) complete the course of treatment, which may or
may not result in cessation of tobacco use;

(iii) participate in an office visit with the licensed
physician following completion of treatment and obtain the physician's
signature and the date of signature on the Choose to Quit certification
form; and

Act.

§81.12.  HealthSelectShoppERS.

(a) Description. The HealthSelectShoppERS program is de-
signed to provide an incentive for eligible health benefit plan partic-
ipants to select certain network facilities for specified elective, non-
emergency medical services and procedures. The incentive will be lim-
ited to an amount that is compliant with applicable federal laws and
regulations and will be publicly posted by ERS. The incentive is an
employer contribution by a GBP member's health benefit plan to the
GBP member's TexFlex health care reimbursement account or limited
purpose health care reimbursement account, as set forth in §85.8.

(b) Administration. The HealthSelectShoppERS program is
administered by the Board. The Board may designate and contract
with a vendor, administrator or firm to perform the day-to-day admin-
istrative responsibilities of the HealthSelectShoppERS program. The
designated vendor, administrator or firm shall perform its duties as as-
signed by the program administrator and in accordance with its contract
with the program administrator, the Code, rules and all applicable state
and federal laws and regulations.

(c) Eligibility. A GBP member and the member's dependents
are eligible for the HealthSelectShoppERS program if all of the condi-
tions of this subsection are met:

(1) the GBP member is an employee on active duty on the
date of a search described in subsection (d)(1) of this section and on the
date of payment of an employer contribution described in subsection
(d)(3) of this section;

(2) the GBP member and any dependents participating in
the HealthSelectShoppERS program are enrolled in Consumer Di-
rected HealthSelect or the HealthSelect of Texas In-Area Benefits Plan
or Out-of-State Plan on the date of a search described in subsection
(d)(1) of this section, on the date of receipt of a service described in
subsection (d)(2) of this section, and on the date of payment of an
employer contribution described in subsection (d)(3) of this section;

(3) neither the GBP member nor any dependents participat-
ing in the HealthSelectShoppERS program is receiving Medicare ben-
efits as his or her primary coverage on the date of a search described
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in subsection (d)(1) of this section, on the date of receipt of a service
described in subsection (d)(2) of this section, and on the date of pay-

(B) all eligibility requirements set forth in subsection
(c) of this section are met.

ment of an employer contribution described in subsection (d)(3) of this
section; and

(4) the GBP member is eligible to receive an employer con-
tribution to a TexFlex health care reimbursement account or limited
purpose health care reimbursement account on the date of payment of
an employer contribution described in subsection (d)(3) of this section.
A previously established health care reimbursement account or limited

(e) Funding.

(1) Funding of the employer contributions by the health
benefit plan shall originate from the Employees Life, Accident, and
Health Insurance and Benefits Fund specified in §1551.401 of the Act.

(2) No GBP member may receive more employer contribu-
tions per plan year related to program participation by the GBP member

purpose health care reimbursement account is not required as a condi-

and all of the GBP member's dependents than the designated amount

tion of eligibility.
(d) Program Requirements. Participants must complete all of
the following steps to receive a HealthSelectShoppERS program in-

set by the Employees Retirement System of Texas and publicly posted.

(3) All employer contributions will be made by the health
benefit plan solely at the discretion of ERS.

centive.

(1) Conduct a search in which the participant is presented

(f) Standing. A person has no standing to submit a grievance
or appeal regarding HealthSelectShoppERS under §81.9(c) or any

with a selection of network facilities that provide the medical service

other rule or statutory provision that provides for the submission of a

or procedure:

(A) the search must be conducted, facilitated and doc-
umented in accordance with requirements established by ERS and the

grievance or appeal to ERS.

(g) Termination. The HealthSelectShoppERS program may
be terminated by the Board if the Board determines that the plan is

vendor, administrator, or firm with administrative responsibilities des-

no longer advantageous to the GBP or its participants.

ignated by the Board;

(B) the medical service or procedure must meet all
health benefit plan requirements to be a covered service when per-
formed, including, but not limited to, applicable requirements related
to referrals, prior authorizations and medical necessity;

(C) the search must identify the participant who will re-
ceive the medical service or procedure;

(D) on the date of the search, the GBP member must
meet all eligibility requirements set forth in subsection (c)(1) of this
section; and

(E) on the date of the search, the participant and the
GBP member, if the participant is not the GBP member, must meet
all eligibility requirements set forth in subsection (c¢)(2) and (3).

(2) (2) Receive the medical service or procedure for which
the described search was conducted:

(A) the participant must receive the medical service or
procedure at a facility included in a search described in subsection (d)
of this section;

(B) the participant must receive the medical service or
procedure for which the described search was conducted within appli-
cable program deadlines; and

(C) on the date of the participant's medical service or
procedure, the participant and the GBP member, if the participant is
not the GBP member, must meet all program eligibility requirements
set forth in subsection (¢)(2) and (3) of this section.

(3) (3) Meet all HealthSelectShoppERS program require-
ments on the date that the employer contribution to the GBP member's
TexFlex account is made by the health benefit plan. Once processed by
ERS, a contribution in the amount specified in the related search appli-
cable to the facility providing the medical service or procedure shall be
made by the health benefit plan to the GBP member's TexFlex health
care reimbursement account or limited purpose health care reimburse-
ment account as provided herein. The contribution will be an employer
contribution to the applicable TexFlex account. The employer contri-
bution will be made only if, on the date of the contribution and as de-
termined in the sole discretion of ERS:

(A) all program requirements have been met; and

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 29, 2020.

TRD-202002594

Paula A. Jones

Deputy Executive Director and General Counsel
Employees Retirement System of Texas

Earliest possible date of adoption: August 9, 2020
For further information, please call: (877) 275-4377
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CHAPTER 85. FLEXIBLE BENEFITS
34 TAC §§85.1, 85.3, 85.4, 85.7 - 85.9, 85.13, 85.17

The Employees Retirement System of Texas (ERS) proposes
amendments to 34 Texas Administrative Code (TAC) Chapter
85, concerning Flexible Benefits, by amending §§85.1 (Intro-
duction and Definitions), 85.3 (Eligibility and Participation),
85.4 (Separate Plans), 85.7 (Enrollment), 85.9 (Payment of
Claims from Reimbursement Accounts), 85.13 (Funding), and
85.17 (Grievance Procedure), and by adding new rule §85.8
(HealthSelectShoppERS).

ERS administers the TexFlex Program which includes a flexible
spending account ("FSA") program that allows active employ-
ees to set aside, on a pre-tax basis, a portion of earnings to
pay for or be reimbursed for certain qualifying expenses, such
as health care and dependent care expenses. ERS proposes
to amend Ch. 85 to specify the manner in which eligible active
employees participating in certain Texas Employees Group Ben-
efits Program ("GBP") health benefit plans may receive employer
contributions by their health benefit plan to their health care re-
imbursement account or limited purpose health care reimburse-
ment account under the HealthSelectShoppERS program. The
HealthSelectShoppERS program is designed to provide an in-
centive for eligible GBP health benefit plan participants to select
certain lower cost network facilities for specified, non-emergency
covered medical services and procedures in order to achieve
shared savings for the health plan and individual plan partici-
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pants who choose to utilize the program according its require-
ments. The program is proposed to be added in Title 34, Part 4,
Chapter 81, TAC, in accordance with Rider 16 of the Employees
Retirement System of Texas bill pattern in Article | of the Gen-
eral Appropriations Act (House Bill 1) of the 86th Legislature. In
addition, ERS proposes to amend Ch. 85 to reflect a waiting pe-
riod prior to the effective date of an employee's health care reim-
bursement plan equivalent to the waiting period for GBP health
benefit plan coverage.

Section 85.1, concerning Introduction and Definitions, is pro-
posed to be amended to change the term "Texas Employees
Group Benefits Program" to "Texas Employees Group Benefits
Program (GBP)" and to include "vision" in the list of program cov-
erages.

Section 85.3, concerning Eligibility and Participation, is proposed
to be amended to reflect a waiting period prior to the effective
date of a health care reimbursement plan elected by an em-
ployee that is equivalent to the waiting period for health insur-
ance coverage for employees enrolling in a GBP health benefit
plan.

Section 85.4, concerning Separate Plans, is proposed to be
amended to add a reference to the new rule §85.8 (HealthSe-
lectShoppERS) in §85.4(b).

Section 85.7, concerning Enrollment, is proposed to be
amended to allow health care reimbursement account par-
ticipants, who were previously limited to carryover amounts
in excess of $25, to carryover unexpended balance amounts
of $25 or less if the participant reenrolls in the plan for the
subsequent plan year, to clarify that any carryover that rolls
over into subsequent plan years does not affect the maximum
amount of participant contributions permitted under §125(i) of
the Internal Revenue Code, and to update the reference to the
amount of unspent flexible savings account plan dollars that
may be carried over to the immediately following plan year.

Pursuant to IRS Notice 2013-71, for a plan year beginning on or
after September 1, 2014, the Employees Retirement System of
Texas allowed a participant to carry over up to $500 of unspent
flexible savings account plan dollars to the immediately follow-
ing plan year. The flexible savings account dollars carried over
may be used to pay or reimburse incurred expenses under the
health care reimbursement plan during the entire plan year to
which the dollars are carried over. The IRS Notice had that $500
limit amount indexed, and IRS Notice 2020-33 announced that
this IRS limit would be increasing to $550. Because these IRS
limits are expected to periodically change with indexing, ERS
is proposing to amend this rule to permit ERS administration to
increase the permitted carryover amount while staying in com-
pliance with those IRS limits.

Section 85.8, concerning the HealthSelectShoppERS program,
is proposed to be added to specify the requirements related
to employer contributions by the health benefit plan to health
care reimbursement accounts or limited purpose health care
reimbursement accounts under the HealthSelectShoppERS
program. The program provides an incentive to eligible GBP
health benefit plan participants who obtain lower cost medical
services or procedures by certain network facilities with an
employer contribution by the GBP member's health benefit
plan to the GBP member's TexFlex health care reimburse-
ment account or limited purpose health care reimbursement
account. Employer contributions by the health benefit plan
under the HealthSelectShoppERS program must meet all the

requirements as specified in §85.8, which include classifica-
tion of the incentive as employer contributions, the maximum
annual contribution amount, and establishment of an account
for any GBP member who receives a contribution but does not
have an established account. GBP members may use their
TexFlex health care reimbursement account or limited purpose
health care reimbursement account funds, including employer
contributions, to offset their cost of future medical services
and procedures. ERS anticipates the HealthSelectShoppERS
program will lower the cost of medical services and procedures
for the GBP health benefit plans and health plan participants.

Section 85.9, concerning Payment of Claims from Reimburse-
ment Accounts, is proposed to be amended to limit health care
reimbursement for an eligible period of coverage in a plan year
to the combined employee election and employer contribution
amount.

Section 85.13, concerning Funding, is proposed to be amended
to change "§85.13(b) Contributions" to "§85.13(b) Employee
Contributions" and to add §85.13(c) Employer Contributions to
specify that employer contributions made in connection with
the HealthSelectShoppERS program are the only employer
contributions available under the TexFlex program.

Section 85.17 concerning Grievance Procedure is proposed to
be amended to change "Program" to "TexFlex program."

GOVERNMENT GROWTH IMPACT STATEMENT

ERS has determined that during the first five years the amended
rules will be in effect:

--the proposed rule amendments will not create or eliminate a
government program;

--implementation of the proposed rule amendments will not re-
quire the creation or elimination of employee positions;

--implementation of the proposed rule amendments will not re-
quire an increase or decrease in future legislative appropriations
to the agency;

--the proposed rule amendments will not require an increase or
decrease in fees paid to the agency;

--the proposed rule amendments will create a new regulation;

--the proposed rule amendments will not expand, limit or repeal
an existing regulation;

--the proposed rule amendments will not increase or decrease
the number of individuals subject to the rule's applicability; and

--the proposed rule amendments will not affect the state's econ-
omy.

Ms. Georgina Bouton, Assistant Director of Group Benefits, has
determined that for the first five-year period the rules are in ef-
fect, there will be no fiscal implication for state or local govern-
ment or local economies as a result of enforcing or administering
the rules. To Ms. Bouton's knowledge, there are no known antic-
ipated economic effects to persons who are required to comply
with the rules as proposed, and small businesses, micro-busi-
nesses or rural communities should not be affected. The pro-
posed rule amendments do not constitute a taking.

Ms. Bouton also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules would be to amend the TexFlex Pro-
gram to enable the GBP health benefit plans and health benefit
plan participants to increase cost savings for specified elective,
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non-emergency covered medical services and procedures, and
to increase the amount of flexible savings account dollars carried
over by plan participants under the health care reimbursement
plan from one plan year to the following year.

Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, Deputy Executive Director and General
Counsel, Employees Retirement System of Texas, P. O. Box
13207, Austin, Texas 78711-3207, or you may email Ms. Jones
at paula.jones@ers.texas.gov. The deadline for receiving com-
ments is August 10, 2020, at 10:00 a.m.

The amendments and new rule are proposed under Texas In-
surance Code, §1551.052, which authorizes the ERS Board of
Trustees to adopt rules necessary to carry out its statutory duties
and responsibilities, and Texas Insurance Code, §1551.206(b),
which authorizes the Board to include in the TexFlex cafeteria
plan any benefit that may be included in a cafeteria plan under
federal law.

No other statutes are affected by the proposed amendments.

§85.1.  Introduction and Definitions.

(a) Summary. The purpose of these rules is to govern the flex-
ible benefits program. These rules constitute the Plan document for the
State of Texas Employees Flexible Benefit Program (TexFlex). The
flexible benefits plan (the plan) includes reimbursement account ar-
rangements with optional benefits available for selection by partici-
pants as described in the plan and these rules. The plan is intended
to be qualified under the Internal Revenue Code (the Code), §125, as
amended from time to time, and is intended to continue as long as it
qualifies under §125 and is advantageous to the state and institutions of
higher education employees. Optional benefits offered under the plan
for individual selection consist only of a choice between cash and cer-
tain statutory nontaxable fringe benefits as defined in the Code, §125,
and regulations promulgated under the Code, §125. The plan may also
include separate benefits as defined in the Code, §132, and regulations
promulgated under the Code, §132, separate from the cafeteria plan,
and governed by individual plan documents.

(b) Applicability of rules.

(1) These rules are applicable only to employees as
defined in these rules, and terminated employees, as described in
§85.3(b)(1)(B) and (C) of this title (relating to Eligibility and Partici-
pation).

(2) An employee who retired or separated from employ-
ment prior to September 1, 1988, shall not be entitled to benefits under
the provisions of the plan and these rules, unless the employee is re-
hired and then becomes eligible for benefits.

(c) Definitions. The following words and terms when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise, and wherever appropriate, the singular in-
cludes the plural, the plural includes the singular, and the use of any
gender includes the other gender.

(1) Act--The state law that authorized the establishment of
a flexible benefits plan and is designated in the Texas Insurance Code,
Chapter 1551, as amended.

(2) Account--A record keeping account established by the
Employees Retirement System of Texas or its designee in the name of
each participant for the purpose of accounting for contributions made
to the account and benefits paid to a participant.

(3) Active duty--The expenditure of time and energy in the
service of an employer as defined in these rules. An employee will be
considered to be on active duty on each day of a regular paid vacation

or on a non-work day, on which the employee is not disabled, if the
employee was on active duty on the last preceding work day.

(4) Board of trustees--The board of trustees of the Employ-
ees Retirement System of Texas (ERS).

(5) Code--The Internal Revenue Code, as amended from
time to time.

(6) Compensation--A participant's base salary, including
amounts that would otherwise qualify as compensation but are not
received directly by the participant pursuant to a good faith, voluntary,
written or electronic salary reduction agreement in order to finance
payments to a deferred compensation or tax sheltered annuity program
specifically authorized by state law or to finance benefit options
under this plan, plus longevity and hazardous duty pay and including
non-monetary compensation, the value of which is determined by the
Employees Retirement System of Texas, but excluding overtime pay.

(7) Debit Card--A bank issued convenience card or simi-
lar technology approved by the plan administrator and permitted to be
used by participants as an optional method to pay for eligible transac-
tions. Use of the card is governed by the plan administrator and issuing
financial institution. The card is referred to as the Flex Debit Card.

(8) Dependent--An individual who qualifies as a dependent
under the Code, §152, and when applicable taking into account the
Code, §105, or any individual who is:

(A) adependent of the participant who is under the age
of 13 and with respect to whom the participant is entitled to an exemp-
tion under the Code, §151, or, is otherwise, a qualifying individual as
provided in the Code, §21; or

(B) a dependent or spouse of the participant who is
physically or mentally incapable of caring for himself or herself.

(9) Dependent care reimbursement account--The book-
keeping account maintained by the plan administrator or its designee
used for crediting contributions to the account and accounting for
benefit payments from the account.

(10) Dependent care reimbursement plan--A separate plan
under the Code, §129, adopted by the board of trustees, and designed
to provide payment or reimbursement for dependent care expenses as
described in §85.5(c) of this title (relating to Benefits).

(11) Dependent care expenses--Expenses incurred by a
participant which:

(A) are incurred for the care of a dependent of the par-
ticipant;

(B) are paid or payable to a dependent care service
provider or to the participant as reimbursement for such expenses; and

(C) areincurred to enable the participant to be gainfully
employed for any period for which there are one or more dependents
with respect to the participant. Dependent care expenses shall not in-
clude expenses incurred for the services outside the participant's house-
hold for the care of a dependent, unless such dependent is a dependent
under the age of 13 with respect to when the participant is entitled to a
tax deduction under the Code, §151, or a dependent who is physically
or mentally incapable of self support. In the event that the expenses are
incurred outside the dependent's household, the dependent must spend
at least eight hours each day in the participant's household. Dependent
care expenses shall be deemed to be incurred at the time the services
to which the expenses relate are rendered.

(12) Dependent care service provider--A person or a de-
pendent care center (as defined in the Code, §21) who provides care or
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other services described in the definition of "dependent care expenses"
in this section, but shall not include:

(A) arelated individual described in the Code, §129; or

(B) a dependent care center which does not meet the
requirements of the Code, §21.

(13) Effective date of the plan--September 1, 1988.

(14) Election form--A paper or electronic form provided
by the Employees Retirement System of Texas that is an agreement
by and between the employer and the participant, entered into prior to
an applicable period of coverage, in which the participant agrees to a
reduction in compensation for purposes of purchasing benefits under
the plan.

(15) Eligible employee--An employee who has satisfied
the conditions for eligibility to participate in the plan in accordance
with the plan and §85.3(a)(1), and (b)(1) of this title (relating to
Eligibility and Participation), and, to the extent necessary, a retired
or terminated employee who is entitled to benefit payments under the
plan.

(16) Employee--A person who is eligible to participate in
the Texas Employees Group Benefits Program as an employee.

(17) Employer--The State of Texas, its agencies, commis-
sions, institutions of higher education, and departments, or other gov-
ernmental entity whose employees are authorized to participate in the
Texas Employees Group Benefits Program.

(18) Expenses incurred--Expenses for services received or
performed and for which the participant is legally responsible.

(19) Executive director--The executive director of the Em-
ployees Retirement System of Texas.

(20) Flexible benefit dollars--The dollars available to a par-
ticipant which may be used for purposes of purchasing benefits under
the plan.

(21) General purpose health care reimbursement account--
The account described in §85.5(b)(1) of this title.

(22) Grace period--A two (2) month and 15 day period,
adopted by the TexFlex plan pursuant to IRS Notice 2005-42, imme-
diately following the end of the plan year during which participants
may continue to incur expenses for reimbursement from the prior year
account balance. The grace period does not apply to a health care re-
imbursement plan year that begins on or after September 1, 2014, but
does apply to the dependent care reimbursement plan.

(23) Health care expenses--Any expenses incurred by a
participant, or by a spouse or dependent of such participant, for health
care as described in or authorized in accordance with the Code, §105
and §213, but only to the extent that the participant or other person
incurring the expense is not reimbursed for the expense by insurance
or other means. The types of expenses include, but are not limited
to, amounts paid for hospital bills, doctor bills, prescription drugs,
hearing exams, vision exams, and eye exams.

(24) Health care reimbursement account--The bookkeep-
ing account maintained by the plan administrator or its designee used
for crediting contributions to the account and accounting for benefit
payments from the account.

(25) Health care reimbursement plan--A separate plan, un-
der the Code, §105, adopted by the board of trustees, and designed to
provide health care expense reimbursement as described in §85.5(b) of
this title (relating to Benefits).

(26) Institution of higher education--All public com-
munity/junior colleges, senior colleges or universities, or any other
agency of higher education within the meaning and jurisdiction of the
Education Code, Chapter 61, except the University of Texas System
and the Texas A&M University System.

(27) Leave of absence without pay--The status of an em-
ployee who is certified monthly by an agency or institution of higher
education administrator to be absent from duty for an entire calendar
month, and who does not receive any compensation for that month.

(28) Limited purpose health care reimbursement account--
The account described in §85.5(b)(3) of this title.

(29) Option--Any specific benefit offering under the plan.

(30) Participant--An eligible employee who has elected to
participate in the plan for a period of coverage.

(31) Period of coverage--The plan year during which cov-
erage of benefits under the plan is available to and elected by a partici-
pant; however, an employee who becomes eligible to participate during
the plan year may elect to participate for a period lasting until the end
of the current plan year. In such case, the interval commencing on such
employee's entry date and ending as of the last day of the current period
of coverage shall be deemed to be such participant's period of cover-
age.

(32) Plan--The flexible benefits plan established and
adopted by the board of trustees pursuant to the laws of the state of
Texas and any amendments which may be made to the plan from time
to time. The plan is referred to herein as TexFlex, and is comprised of a
dependent care reimbursement plan, a health care reimbursement plan,
an insurance premium conversion plan, and a qualified transportation
benefit plan.

(33) Plan administrator--The board of trustees of the Em-
ployees Retirement System of Texas or its designee.

(34) Plan year--A 12-month period beginning September 1
and ending August 31.

(35) Run-out period--The period following the end of the
plan year between September 1 and December 31, during which partic-
ipants may file claims for reimbursement of expenses incurred during
the plan year.

(36) Statutory nontaxable benefit--A benefit provided to a
participant under the plan, which is not includable in the participant's
taxable income by reason of a specific provision in the Code and is
permissible under the plan in accordance with the Code, §125.

(37) Spouse--The person to whom the participant is mar-
ried. Spouse does not include a person separated from the participant
under a decree of divorce, or annulment.

(38) TexFlex--The flexible benefits plan adopted by the
board of trustees.

(39) Texas Employees Group Benefits Program (GBP)--
The employee insurance benefits program administered by the Em-
ployees Retirement System of Texas, pursuant to [the] Texas Insurance
Code, Chapter 1551. The program consists of health, voluntary acci-
dental death and dismemberment, optional term life, dependent term
life, short and long term disability, vision, and dental insurance cover-
ages.

(40) Third Party Administrator or TPA--The vendor, ad-
ministrator or firm selected by the plan administrator to perform the
day-to-day administrative responsibilities of the TexFlex program for
participants of the Texas Employees Group Benefits Program who en-
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roll in either the health care reimbursement plan, dependent care reim-
bursement plan or both.

§85.3.  Eligibility and Participation.
(a) Dependent care reimbursement plan.

(1) Eligibility. Any employee eligible to participate in the
Texas Employees Group Benefits Program may elect to participate in
the dependent care reimbursement account.

(2) Participation.

(A) Anemployee who is eligible under paragraph (1) of
this subsection may elect to participate by completing and submitting
an election form either in writing or electronically on, or within 30
days after, the date on which the employee begins active duty. An
employee, upon executing an election form for participation, either in
writing or electronically, shall be deemed to have consented to and be
bound by all the terms, conditions, and limitations of the plan, any and
all amendments hereto, any administrative rules adopted by the plan
administrator, and any decision or determinations made by the plan
administrator with respect to the participant's eligibility, obligations,
rights and benefits available under the plan. An election made on the
date on which the employee begins active duty becomes effective on
that date. An election made after the date on which the employee begins
active duty becomes effective on the first day of the month following
the date on which the employee begins active duty.

(B) An employee who is otherwise eligible to partici-
pate in the Texas Employees Group Benefits Program but who declined
participation in the dependent care reimbursement account prior to the
beginning of a plan year, and who, after the beginning of a plan year,
has a qualifying life event, as defined in §85.7(c) of this title (relating to
Enrollment), may elect to participate in the dependent care reimburse-
ment account as provided in §85.7(c) of this title.

(C) A qualifying life event as defined in §85.7(c) of this
title (relating to Enrollment) will permit a change or revocation of par-
ticipation during the plan year as provided in §85.7(c) of this title.

(D) An eligible employee shall have an opportunity to
enroll or change benefit options during the annual enrollment period.
The annual enrollment period shall be prior to the beginning of a new
plan year. Elections and changes in elections made during the annual
enrollment period become effective on the first day of the plan year.

(E) The plan administrator shall maintain and update
the participant enrollment records. Any and all changes will be com-
municated to the TPA via weekly file transfer protocol (FTP), tapes or
other selected media.

(3) Duration of participation.

(A) An employee's election to participate or to waive
participation in the dependent care reimbursement plan shall be irrevo-
cable for the plan year unless there is a qualifying life event as defined
in §85.7(c) of this title (relating to Enrollment).

(B) Anemployee returning to active duty following ter-
mination of employment, or following a period of approved leave with-
out pay, during the same plan year shall reinstate the election in ef-
fect on the employee's last previous active duty date. Reinstatement
becomes effective on the date on which the employee resumes active
duty, unless the employee requests a change in election as provided in
§85.7(c) of this title (relating to Enrollment).

(b) Health care reimbursement plan.
(1) Eligibility.

(A) Any employee eligible to participate in the Texas
Employees Group Benefits Program may elect to participate in a health
care reimbursement account, except that an employee participating in
a consumer directed health plan with a health savings account, as per-
mitted under Subchapter J, Chapter 1551, Insurance Code, may only
participate in the limited purpose health care reimbursement account
described by §85.5(b)(3), of this title (relating to Benefits). Only par-
ticipants in a consumer directed health plan are eligible to elect to par-
ticipate in the limited purpose health care reimbursement account de-
scribed by §85.5(b)(3) of this title.

(B) Prior to September 1, 2014, an employee whose
employment has been terminated, voluntarily or involuntarily, and
who had a health care reimbursement account at the time of termi-
nation, shall retain the health care reimbursement account for the
applicable period of election. The terminated employee must pre-pay,
on a monthly basis, the elected amount and any administrative fee for
the plan year. Payments are due on the first day of each month and
must be received no later than the 30th day of the month. Failure to
pay will automatically cancel enrollment.

(C) On and after September 1, 2014, the employee's pe-
riod of coverage ends on the date of termination of employment.

(2) Participation.

(A) Anemployee who is eligible under paragraph (1) of
this subsection may elect to participate by completing and submitting
an election form either in writing or electronically on, or within 30
days after, the date on which the employee begins active duty. An
employee, upon executing an election form for participation, either in
writing or electronically, shall be deemed to have consented to and be
bound by all the terms, conditions, and limitations of the plan, any and
all amendments hereto, any administrative rules adopted by the plan
administrator, and any decision or determinations made by the plan
administrator with respect to the participant's eligibility, obligations,
rights and benefits available under the plan. An election made by an
employee to participate in the health care reimbursement plan shall
be effective on the date that the employee's coverage in a GBP health
benefit plan begins. But if an employee opts out or waives GBP health
coverage as provided in §81.8 of this title (relating to Waiver of Health
Coverage), the employee's election shall become effective on the first
day of the calendar month following 60 days of employment. [on the
the date on which the employee begins active duty.]

(B) Anemployee who is eligible but who declined par-
ticipation in the health care reimbursement account prior to the begin-
ning of a plan year, and who, after the beginning of a plan year, has
a qualifying life event, as defined in §85.7(c) of this title (relating to
Enrollment), may elect to participate in a health care reimbursement
account as provided in §85.7(c) of this title.

(C) A qualifying life event as defined in §85.7(c) of this
title (relating to Enrollment) will permit the following changes in elec-
tion during the plan year, as provided in §85.7(c) of this title:

(i) anincrease in the election amount, if the increase
is consistent with the qualifying life event; or

(i) a decrease in the election or election amount, if
the decrease is consistent with the qualifying life event.

(D) An eligible employee shall have an opportunity to
enroll or to change benefit options during the annual enrollment period.
The annual enrollment period shall be prior to the beginning of a new
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plan year. Elections and changes in elections made during the annual
enrollment period become effective on the first day of the plan year.

(E) The plan administrator shall maintain and update
the participant enrollment records. Any and all changes will be com-
municated to the TPA via weekly file transfer protocol (FTP), tapes or
other selected media.

(F) If an eligible employee elects to enroll in a con-
sumer directed health plan with a health savings account, any unspent
flexible benefit plan dollars in the employee's health care reimburse-
ment account at the end of the previous plan year shall automatically be
transferred to and carryover into a limited purpose account as described
by §85.5(b)(3) of this title, up to the maximum carryover permitted by
the IRS. Such carryover shall comply with §85.7(g) of this title. Any
flexible benefit plan dollars remaining that exceed the maximum car-
ryover permitted by the IRS will be forfeited by the employee.

(3) Duration of participation.

(A) Except as otherwise provided in [subparagraph
€©)aD)] of paragraph (2)(C)(ii) or (D) of this subsection [; er sub-
paragraph (D) of this paragraph], an employee's election to or not to
participate in a health care reimbursement account shall be irrevocable
for the plan year.

(B) Anemployee returning to active duty following ter-
mination of employment, or following a period of leave without pay,
during the same plan year shall reinstate the election in effect on the
employee's last previous active duty date. Reinstatement becomes ef-
fective on the date on which the employee resumes active duty, unless
the employee requests a change in election as provided in §85.7(c) of
this title (relating to Enrollment) or a different requirement is imposed
by the Family and Medical Leave Act of 1993 (FMLA).

(C) Forplan years beginning before September 1, 2014,
an employee who is enrolled in a health care reimbursement account
who terminates employment during the plan year must retain the health
care account for the remainder of the plan year and prepay premiums
or make monthly premium payments due for the remainder of the plan
year, as described in paragraph (1)(B) of this subsection.

(D) For plan years beginning on and after September 1,
2014, an employee who is enrolled in a health care reimbursement ac-
count who terminates employment during the plan year does not retain
the health care account for the remainder of the plan year. The em-
ployee's period of coverage ends on the date of termination. An em-
ployee may only file a claim for reimbursement for expenses incurred
before the date of termination.

(E) Notwithstanding any provision to the contrary in
this Plan, if an employee goes on a qualifying unpaid leave under
the Family Medical Leave Act (FMLA), to the extent required by the
FMLA, the plan administrator will continue to maintain the employee's
health care reimbursement account on the same terms and conditions
as though he were still an active employee (i.e., the plan administra-
tor or its designee will continue to provide benefits to the extent the
employee opts to continue his coverage). If the employee opts to con-
tinue his coverage, the employee shall pay his or her contribution in the
same manner as a participant on the non-FMLA leave, including pay-
ment with after-tax dollars while on leave. The employee may also be
given the option to pre-fund all or a portion of the contribution for the
expected duration of the leave on a pre-tax salary reduction basis out of
his pre-leave compensation by making a special election to that effect
prior to the date such compensation would normally be made available
to him (provided, however, that pre-tax dollars may not be utilized to
fund coverage during the next plan year).

§85.4.  Separate Plans.

(a) Dependent care reimbursement plan--A separate plan un-
der the Code, §129, adopted by the board of trustees, and designed to
provide payment or reimbursement for dependent care expenses as de-
scribed in §85.5(c) of this title (relating to Benefits). The following
sections of this chapter constitute the plan: §§85.1, 85.3(a), 85.5(a),
85.5(c), 85.7, 85.9, 85.11, 85.12, 85.13, 85.15, 85.17, and 85.19 of this
title.

(b) Health care reimbursement plan--A separate plan, under
the Code, §105, adopted by the board of trustees, and designed to pro-
vide health care expense reimbursement as described in §85.5(b) of
this title (relating to Benefits). The following sections of this chapter
constitute the plan: §§85.1, 85.3(b), 85.5(a), 85.5(b), 85.7, 85.8, 85.9,
85.11, 85.12, 85.13, 85.15, 85.17, and 85.19 of this title.

(c) Insurance Premium Conversion Plan--A separate plan un-
der §105(b) of the Code designed to provide insurance premium con-
version as described in §81.7 of this title (relating to Enrollment and
Participation). The Insurance Premium Conversion Plan is intended to
comply with the Internal Revenue Code, §79 and §106.

(d) Qualified transportation benefit plan--A separate plan un-
der the Code, §132, approved by the board of trustees, and designed
to provide payment or reimbursement for certain transportation ex-
penses. The qualified transportation benefit plan is governed by a plan
document as executed and approved by the Executive Director, and as
amended hereafter. A copy of the plan document may be obtained from
the Employees Retirement System of Texas on request.

$85.7.  Enrollment.
(a) Election of benefits.

(1) An eligible employee may elect to participate in the
health care and/or dependent care reimbursement accounts within the
flexible benefits plan by making an election and executing an election
form or enrolling electronically.

(2) Anemployee who becomes eligible after the beginning
of a plan year has 30 days from the date of eligibility to elect or decline
benefits by executing an election form.

(3) By enrolling in the plan, the employee agrees to a re-
duction in compensation or agrees to after-tax payments equal to the
participant's share of the cost and any fees for each reimbursement ac-
count selected.

(4) Anelection to participate in a reimbursement plan must
be for a specified dollar amount plus any administrative fee.

(5) An annual enrollment period will be designated by the
Employees Retirement System of Texas and shall be prior to the begin-
ning of a new plan year. The annual enrollment period shall provide an
opportunity to change and to elect or decline benefit options.

(6) An active employee who is enrolled in reimbursement
accounts immediately prior to the annual enrollment period will be
automatically re-enrolled with the same elections and contribution
amounts for the new plan year unless the active employee takes action
during the annual enrollment period to change contribution amounts
or to decline participation.

(b) Effects of failure to elect.

(1) Ifthe Employees Retirement System of Texas does not
receive an election form from an eligible employee to participate in the
reimbursement accounts by the due date, it shall be deemed an express
election and informed consent by the eligible employee to:

(A) receive cash compensation as a benefit by reason of
failure to purchase optional benefits in lieu of cash compensation; or
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(B) in the case of automatic re-enrollment during the
annual enrollment period, to continue participation in the reimburse-
ment accounts with the same contributions for the new plan year.

(2) To the extent an eligible employee does not elect the
maximum permissible participation amounts hereunder, he shall be
deemed to have elected cash compensation.

(c) Benefit election irrevocable except for qualifying life
event.

(1) An election to participate shall be irrevocable for the
plan year unless a qualifying life event occurs, and the change in elec-
tion is consistent with the qualifying life event. The plan administrator
may require documentation in support of the qualifying life event.

(2) A qualifying life event occurs when an employee expe-
riences one of the following changes:

(A) change in marital status;
(B) change in dependent status;
(C) change in employment status;

(D) change of address that results in loss of benefits el-
igibility;

(E) change in Medicare or Medicaid status, or Chil-
dren's Health Insurance Program (CHIP) status;

(F) significant cost of benefit or coverage change im-
posed by a third party provider other than a provider through the Texas
Employees Group Benefits Program; or

(G) change in coverage ordered by a court.

(3) An election form requesting a change in election must
be submitted on, or within 30 days after, the date of the qualifying
life event, provided, however, a change in election due to CHIP status
under paragraph (2) of this subsection must be submitted on, or within
60 days after, the change in CHIP status.

(4) A change in election as provided in this subsection be-
comes effective on the first day of the month following the date of the
qualifying life event.

(d) Payment of flexible benefit dollars.

(1) Flexible benefit dollars from an active duty employee
shall be recovered through payroll withholding at least monthly during
the plan year and remitted to the Employees Retirement System of
Texas for the purpose of purchasing benefits. For the health care
reimbursement account only, and except as otherwise provided in
§85.3(b)(3)(D) of this title (relating to Eligibility and Participation),
flexible benefit dollars from employees on leave without pay status or
who have insufficient funds for any month shall be recovered through
direct after-tax payment from the employee or upon the return of the
employee to active duty status from payroll withholding, for the total
amount due.

(2) An employee's flexible benefit dollars with respect to
any month during the plan year shall be equal to the authorization on
the employee's election form plus any administrative fees.

(3) Flexible benefit dollars received by the Employees Re-
tirement System of Texas shall be credited to the participant's depen-
dent care reimbursement account and/or health care reimbursement ac-
count, as appropriate.

(e) Forfeiture of account balances.

(1) The amount credited to a participant's reimbursement
account for each benefit election for any plan year will be used to reim-

burse or pay qualified expenses incurred during the eligible employee's
period of coverage in such plan year, if the claim is electronically ad-
judicated or if the participant files a correctly completed claim for re-
imbursement on or before December 31 following the close of the plan
year.

(2) Except as provided by subsection (g) of this section,
any balances remaining after payment of all timely and correctly filed
claims postmarked no later than December 31 following the close of
the plan year, shall be forfeited by the participant and be available to
pay administrative expenses of the flexible benefits program.

(3) An unexpended balance in an amount of $25 or less
is not eligible for carryover under subsection (g) of this section if the
participant does not reenroll in the plan for the subsequent plan year.
The unexpended balance [; and] shall be forfeited by the participant and
will be available to pay administrative expenses of the flexible benefits
program.

(f) Reimbursement report to participant. The plan administra-
tor or its designee may provide to the participant periodic reports on
each reimbursement account, showing the account transactions (dis-
bursements and balances) during the plan year. These reports may be
provided periodically through electronic means.

(g) Carryover of unexpended balances. Under IRS regula-
tions, [Pursuant to IRS Netice 2043-71; for a plan year beginning on or
after September 15 2014;] a participant may be permitted to carry over a
specific amount [up te $500] of unspent flexible benefit plan dollars to
the immediately following plan year. The flexible benefit dollars car-
ried over may be used to pay or reimburse incurred expenses under the
health care reimbursement plan during the entire plan year to which
the dollars are carried over. A participant is entitled to carry over a
designated amount set by the Employees Retirement System of Texas
and publicly posted; such designated amount shall not exceed the max-
imum of the indexed amount of the carryover limit set by the Internal
Revenue Service [$500], and any balance in excess of this designated
amount is forfeited as provided by subsection (e) of this section. Any
amount of carryover that rolls over into the new plan year does not af-
fect the maximum amount of participant contributions permitted under
§125(i) of the Code.

$85.8.  HealthSelectShoppERS.

(a) Description. The HealthSelectShoppERS program is de-
signed to provide an incentive for eligible GBP health benefit plan
participants to select certain network facilities for specified elective,
non-emergency medical services and procedures. The program is de-
scribed in §81.12 of this title (relating to HealthSelectShoppERS). The
incentive is an employer contribution by a GBP health benefit plan to
an active duty employee's health care reimbursement account or lim-
ited purpose health care reimbursement account.

(b) Employer Contributions by a GBP Health Benefit Plan.

(1) All HealthSelectShoppERS program incentives shall
be employer contributions to active duty employees' health care
reimbursement accounts or limited purpose health care reimbursement
accounts.

(2) The annual employer contributions by GBP health ben-
efit plans to any active duty employee in connection with the HealthS-
electShoppERS program shall not exceed a designated amount set by
the Employees Retirement System of Texas and publicly posted. Any
employer contributions by a GBP health benefit plan to an active em-
ployee's account shall be in addition to the annual maximum employee
contribution amount established by the plan administrator.

(3) The TPA will establish a health care reimbursement ac-
count or limited purpose health care reimbursement account for any
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active duty employee who receives an employer contribution from a
GBP health benefit plan but does not have an established account.

(4) Once credited into an active duty employee's health
care reimbursement account or limited purpose health care reimburse-
ment account, the employer contribution by the GBP health benefit
plan is available to the employee as flexible benefit plan dollars.

$85.9.  Payment of Claims from Reimbursement Accounts.
(a) Claim for reimbursement.

(1) Claims for reimbursement of expenses incurred during
an eligible employee's period of coverage in the plan year may be sub-
mitted at any time during the plan year, but not later than December 31
following the close of the plan year.

(2) Claims shall be paid to the extent of available flexible
benefit dollars allocable to the applicable type of expenses and shall
only be paid out of flexible benefit dollars for the plan year, in which
the expense was incurred. The TPA shall compare the participant's
available balance and the amount of the expense to make certain that
claims are paid according to the provisions of the Code and these rules.

(3) Expenses incurred prior to becoming a participant or
after the last day of a plan year, shall not be covered by this plan. A
terminated participant may continue to file claims for eligible expenses
incurred during the employee's period of coverage within the plan year,
if applicable, to exhaust reimbursement account balances no later than
December 31 following the close of the plan year.

(4) Claims shall be submitted in a manner prescribed by the
Employees Retirement System of Texas or its designee, accompanied
by such bills, receipts or other proof of incurring the expense as the
plan administrator or its designee may require.

(5) A claim form must be submitted each time reimburse-
ment or payment is requested, unless using the debit card.

(6) The dependent care and health care reimbursement ac-
counts are separate accounts, and funds from one account may not be
used to reimburse expenses of the other account.

(b) Debit Card transactions.

(1) Debit card payments for eligible expenses incurred dur-
ing a participant's period of coverage in the plan year may occur at any
time during the plan year.

(2) Transactions shall be processed to the extent of avail-
able flexible benefit dollars allocable to the applicable type of expenses
and shall only be paid out of flexible benefit dollars for the plan year in
which the expense was incurred. The TPA shall compare the partici-
pant's available balance and the amount of the expense to make certain
that claims are paid according to the provisions of the Code and these
rules.

(3) Expenses incurred prior to becoming a participant shall
not be covered by this plan. Expenses incurred by a participant may be
covered only in the plan year in which the expense is actually incurred.
Upon a participant's termination, the debit card will be automatically
deactivated. Paper claims may be filed for eligible expenses incurred
during the participant's period of coverage within the plan year in which
he was a participant. All claims for reimbursement from account bal-
ances must be filed no later than December 31 immediately following
the close of the plan year.

(4) Participants may be required to submit bills, receipts
or other proof of incurring the expense as the plan administrator or its
designee may require.

(5) Reimbursements or payments made using the debit card
may require additional supporting documentation as may be requested
by the plan administrator or its designee, and the participant must main-
tain his own records to substantiate the eligibility of all expenses for
individual income tax purposes, if necessary.

(¢) Reimbursement of claims to participants.

(1) Payment of eligible expenses shall be made directly to
the participant by the plan administrator or its designee unless payment
for dependent or health care expenses is made directly to the applicable
provider through use of a debit card, other similar technology, or other
means approved by the plan administrator.

(2) The plan administrator may establish or waive the min-
imum payment as deemed necessary.

(3) Reimbursements to participants or dependent care
providers shall be made at least once each month.

(4) Dependent care reimbursement shall at no time exceed
the greater of the balance of the participant's account for the plan year
at the time of the reimbursement, or an amount equal to the monthly
salary reduction amount.

(5) Health care reimbursement shall at no time exceed the
eligible employee's election and employer contributions, if applicable,
for the eligible period of coverage in the plan year.

(d) Participant's responsibility.

(1) An employee or former employee will be held liable
for any overpayments of benefits as a participant in the reimbursement
accounts. The method of repayment shall be determined by the plan
administrator or its designee, and until full restitution is made by the
participant, no further claims payment from any TexFlex accounts will
be made to the participant by the plan administrator or its designee.

(2) A health care reimbursement account participant who
has insufficient funds during the plan year is liable for the monthly
health care election amount and must pay for it with after-tax dollars,
unless as described in §85.3(b)(3)(D) of this title (relating to Eligibility
and Participation). Should the participant fail to contribute to the ac-
count with after-tax dollars, upon the participant's return to active duty,
payroll deduction will be required to recover the election amounts due.

$85.13.  Funding.

(a) Expenses of administration. Any expenses incurred in the
administration of the flexible benefits plan will be paid from the State
Employees Cafeteria Trust Fund. An administrative fee to defray costs
of administering the plan may be imposed on any, or each, reimburse-
ment account as the board of trustees determines to be necessary.

(b) Employee Contributions.

(1) Contributions to the flexible benefits plan by active duty
employees may be made only through payroll salary reduction. An em-
ployee who elects to participate in the health care and dependent care
reimbursement plans must authorize, on an election form, the exact
amount of salary reduction, in addition to any monthly administrative
fee.

(2) Eligible health care reimbursement account partici-
pants on inactive employment status must continue to contribute to
their health care reimbursement account with after-tax dollars paid
directly to the Employees Retirement System of Texas in the exact
amount of the election, plus any administrative fees.

(3) The minimum amount a participant may elect to reduce
his salary on a monthly basis for each reimbursement account is $15.
The maximum amount an employee may elect to reduce his salary on a
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monthly basis for each reimbursement account is limited to the amount
stipulated in §85.5(b) and (c) of this title (relating to Benefits). Any
administrative fee for a reimbursement account is in addition to these
minimum and maximum amounts.

(4) When a participant receives no salary in a pay period,
no salary reduction will be made for that pay period and no catch-up
salary reduction will subsequently be permitted, except as described
in §85.9(d)(2) of this title (relating to Payment of Claims from Reim-
bursements Accounts) for health care reimbursement account partici-
pants.

(5) In situations where there are insufficient salary dollars
to fund the amount of the salary reduction and fees, no salary reduction
will be made, except as indicated in paragraph (6) of this subsection, for
that pay period and no catch-up reduction will subsequently be permit-
ted, except as described in §85.9(d)(2) of this title (relating to Payment
of Claims from Reimbursement Accounts) for health care reimburse-
ment account participants.

(6) In the event an employee has elected to participate in
more than one flexible benefits plan optional benefit and the employee's
pay is sufficient to pay for one or more, but not all of the flexible ben-
efits plan contributions, then payment of the flexible benefits plan con-
tributions shall be made in the following order: health care reimburse-
ment and dependent care reimbursement.

(7) If a participant elects to change contributions due to
a qualifying life event (QLE), the plan administrator shall reimburse
eligible claims based on the contribution in place when they occurred.
Claims incurred during the initial enrollment period shall be reim-
bursed up to the amount of the participant's original contribution
election. The plan administrator shall treat the remainder of the plan
year following the QLE as a new coverage period, and claims incurred
in this time period shall be reimbursed up to the amount of the new
contribution election.

(c¢) Employer Contributions. The employer contributions ref-
erenced in §85.8(b) of this title, made to active duty employees' health
care reimbursement accounts or limited purpose health care reimburse-
ment accounts in connection with the HealthSelectShoppERS program
are the only Employer Contributions available under the TexFlex Pro-

gram.

$85.17.  Grievance Procedure.

(a) Any person participating in the flexible benefits program,
who is denied reimbursement of eligible expenses, may request the plan
administrator or its designee to reconsider the claim. Any additional
documentation in support of the claim may be submitted with the re-
quest for reconsideration. If the claim is again denied, the claim, ac-
companied by all related documents and copies of correspondence with
the plan administrator or its designee, may be appealed by the person to
the executive director of the Employees Retirement System of Texas.
An appeal must be filed by the person in writing within 90 days from
the date the plan administrator or its designee formally denies the claim
and mails notice of this denial and right of appeal to the person.

(b) Any participant with a grievance regarding eligibility or
other matters involving the TexFlex program [Pregram]| may submit
a written request to the executive director or the executive director's
designee to make a determination on the matter in dispute.

(c) When the executive director or the executive director's de-
signee reviews any matter arising under this section, information avail-
able to ERS will be considered. When the executive director or the ex-
ecutive director's designee completes the review and makes a decision,
all parties involved will be notified in writing of the decision.

(d) Any participant aggrieved by the executive director's or the
executive director's designee's decision may appeal the decision to the
Board's designee provided the decision grants a right of appeal.

(1) Appeals of the Board's designee's decision will be con-
ducted under the provisions of Chapter 67 of this title (relating to Hear-
ings and Disputed Claims) and Chapter 1551, Insurance Code.

(2) A notice of appeal to the Board's designee must be in
writing and filed with ERS within 30 days from the date the executive
director's or the executive director's designee's decision is served on the
participant in accordance with §67.7 of this title (relating to Filing and
Service of Documents and Pleadings).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 29, 2020.

TRD-202002595

Paula A. Jones

Deputy Executive Director and General Counsel
Employees Retirement System of Texas

Earliest possible date of adoption: August 9, 2020
For further information, please call: (877) 275-4377
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TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 1. MANAGEMENT
SUBCHAPTER F. ADVISORY COMMITTEES
1 TAC §1.84

The Texas Department of Transportation (department) proposes
amendments to 43 TAC §1.84, concerning Statutory Advisory
Committees.

EXPLANATION OF PROPOSED AMENDMENTS

Senate Bill No. 1959, 86th Regular Session, 2019, amended
Transportation Code, Chapter 55, Funding of Port Security,
Projects, and Studies, to clarify the duties of the Port Authority
Advisory Committee (PAAC). Previously, Transportation Code,
§55.007, required the PAAC to submit a biennial maritime port
mission plan, while Transportation Code, §55.008, required the
PAAC to submit a similar port capital program. The required
content of the two reports was unclear but seemingly redundant.
The statutory amendments clarified those requirements. The
purpose of this rulemaking is to align the rules with the statutory
changes.

Amendments to §1.84 specify that the PAAC is required to pre-
pare, not later than December 1 of each even-numbered year,
a single maritime port mission plan that conforms with the re-
quirements of Transportation Code, §55.008, and submit the
plan to the commission and to the governor, lieutenant gover-
nor, speaker of the house of representatives.

FISCAL NOTE

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each of
the first five years in which the proposed rules are in effect, there

PROPOSED RULES
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will be no fiscal implications for state or local governments as a
result of enforcing or administering the rules.

LOCAL EMPLOYMENT IMPACT STATEMENT

Geir-Eilif Kalhagen, Maritime Division Director, has determined
that there will be no significant impact on local economies or
overall employment as a result of enforcing or administering the
proposed rules and therefore, a local employment impact state-
ment is not required under Government Code, §2001.022.

PUBLIC BENEFIT

Mr. Kalhagen has determined, as required by Government
Code, §2001.024(a)(5), that for each year of the first five years
in which the proposed rules are in effect, the public benefit
anticipated as a result of enforcing or administering the rules
will provide a singular, more coherent review and assessment
of Texas' port system.

COSTS ON REGULATED PERSONS

Mr. Kalhagen has also determined, as required by Government
Code, §2001.024(a)(5), that for each year of that period there
are no anticipated economic costs for persons, including a state
agency, special district, or local government, required to com-
ply with the proposed rules and therefore, Government Code,
§2001.0045, does not apply to this rulemaking.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

There will be no adverse economic effect on small business, mi-
cro-business, or rural communities, as defined by Government
Code, §2006.001, and therefore, an economic impact statement
and regulatory flexibility analysis are not required under Govern-
ment Code, §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT

Mr. Kalhagen has considered the requirements of Government
Code, §2001.0221 and has determined that for the first five years
in which the proposed rules are in effect there is no impact on
the growth of state government. He expects that during the first
five years that the rule would be in effect:

(1) it would not create or eliminate a government program;

(2) its implementation would not require the creation of new em-
ployee positions or the elimination of existing employee posi-
tions;

(3) its implementation would not require an increase or decrease
in future legislative appropriations to the agency;

(4) it would not require an increase or decrease in fees paid to
the agency;

(5) it would not create a new regulation;
(6) it would not expand, limit, or repeal an existing regulation;

(7) it would not increase or decrease the number of individuals
subject to its applicability; and

(8) it would not positively or adversely affect this state's economy.
TAKINGS IMPACT ASSESSMENT

Mr. Kalhagen has determined that a written takings impact as-
sessment is not required under Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §1.84 may
be submitted to Rule Comments, General Counsel Division,
Texas Department of Transportation, 125 East 11th Street,
Austin, Texas 78701-2483 or to RuleComments@txdot.gov
with the subject line "PAAC Reporting Rules." The deadline for
receipt of comments is 5:00 p.m. on August 10, 2020. In accor-
dance with Transportation Code, §201.811(a)(5), a person who
submits comments must disclose, in writing with the comments,
whether the person does business with the department, may
benefit monetarily from the proposed amendments, or is an
employee of the department.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the
conduct of the work of the department, and more specifically,
Transportation Code, §55.009, which requires the commission
to adopt rules to implement Transportation Code, Chapter
55, and Transportation Code, §201.117, which requires the
commission to determine the duties of its advisory committees.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, §55.007 and §55.008.

1.84.  Statutory Advisory Committees.
Ty ry
(a) Aviation Advisory Committee.

(1) Purpose. Created pursuant to Transportation Code,
§21.003, the Aviation Advisory Committee provides a direct link
for general aviation users' input into the Texas Airport System. The
committee provides a forum for exchange of information concerning
the users' view of the needs and requirements for the economic devel-
opment of the aviation system. The members of the committee are an
avenue for interested parties to utilize to voice their concerns and have
that data conveyed for action for system improvement. Additionally,
committee members are representatives of the department and its
Aviation Division, able to furnish data on resources available to the
Texas aviation users.

(2) Membership. The commission will appoint nine mem-
bers to staggered terms of three years with three members' terms expir-
ing August 31 of each year. A majority of the members of the commit-
tee must have five years of successful experience as an aircraft pilot,
an aircraft facilities manager, or a fixed-base operator. A member may
not serve more than three consecutive terms on the committee.

(3) Duties. The committee shall:

(A) periodically review the adopted capital improve-
ment program,

(B) advise the commission on the preparation and adop-
tion of an aviation facilities development program;

(C) advise the commission on the establishment and
maintenance of a method for determining priorities among locations
and projects to receive state financial assistance for aviation facility
development;

(D) advise the commission on the preparation and up-
date of a multi-year aviation facilities capital improvement program;
and

(E) perform other duties as determined by order of the
commission.
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(4) Meetings. The committee shall meet once a calendar
year and such other times as requested by the Aviation Division Direc-
tor.

(5) Rulemaking. Section 1.83 of this subchapter (relating
to Rulemaking) does not apply to the Aviation Advisory Committee.

(b) Public Transportation Advisory Committee.

(1) Purpose. Created pursuant to Transportation Code,
§455.004, the Public Transportation Advisory Committee provides a
forum for the exchange of information between the department, the
commission, and committee members representing the transit industry
and the general public. Advice and recommendations expressed by
the committee provide the department and the commission with a
broader perspective regarding public transportation matters that will
be considered in formulating department policies.

(2) Membership. Members of the Public Transportation
Advisory Committee shall be appointed and shall serve pursuant to
Transportation Code, §455.004.

(3) Duties. The committee shall:

(A) advise the commission on the needs and problems
of the state's public transportation providers, including recommending
methods for allocating state public transportation funds if the allocation
methodology is not specified by statute;

(B) comment on proposed rules or rule changes involv-
ing public transportation matters during their development and prior to
final adoption unless an emergency requires immediate action by the
commission;

(C) advise the commission on the implementation of
Transportation Code, Chapter 461; and

(D) perform other duties as determined by order of the
commission.

(4) Meetings. The committee shall meet as requested by
the commission or the division designated under §1.82(f) of this sub-
chapter (relating to Statutory Advisory Committee Operations and Pro-
cedures).

(5) Public transportation technical committees.

(A) The Public Transportation Advisory Committee
may appoint one or more technical committees to advise it on specific
issues, such as vehicle specifications, funding allocation methodolo-
gies, training and technical assistance programs, and level of service
planning.

(B) A technical committee shall report any findings and
recommendations to the Public Transportation Advisory Committee.

(c) Port Authority Advisory Committee.

(1) Purpose. Created pursuant to Transportation Code,
§55.006, the purpose of the Port Authority Advisory Committee
is to provide a forum for the exchange of information between the
commission, the department, and committee members representing
the maritime port industry in Texas and others who have an interest
in maritime ports. The committee's advice and recommendations will
provide the commission and the department with a broad perspective
regarding maritime ports and transportation-related matters to be
considered in formulating department policies concerning the Texas
maritime port system.

(2) Membership. Members shall be appointed pursuant to
Transportation Code, §55.006. Members appointed by the commission

serve staggered three-year terms unless removed sooner at the discre-
tion of the commission.

(3) Duties. The committee shall:

(A) prepare a maritime port mission plan, in accordance
with Transportation Code, §55.008 and submit the plan to the gover-
nor, lieutenant governor, speaker of the house of representatives and
commission not later than December 1 of each even-numbered year;

(B) review each project eligible to be funded under
Transportation Code, Chapter 55, and make recommendations for
approval or disapproval to the department; and

(C) advise the commission and the department on mat-
ters relating to port authorities[; and)]

[®)] [net later than December 1 of each even-num-
bered year:]

[()] [prepare and submit a report on Texas maritime
pertts; in accordance with Transportation Code; §55.007; subsections
(2)(3) and (b);]

[(i#)]  [prepare and submit a port capital program; in
aecordanee with Transportation Cede; §55-008].

(4) Meeting. The committee shall meet at least semiannu-
ally and such other times as requested by the commission, the executive
director, or the executive director's designee. The chair may request the
department to call a meeting.

(d) Border Trade Advisory Committee.

(1) Purpose. Created pursuant to Transportation Code,
§201.114, the Border Trade Advisory Committee provides a forum
for the exchange of communications among the commission, the
department, the governor, and committee members representing
border trade interests. The committee's advice and recommendations
will provide the governor, the commission, and the department with
a broad perspective regarding the effect of transportation choices on
border trade in general and on particular communities. The members
of the committee also provide an avenue for interested parties to
express opinions with regard to border trade issues.

(2) Membership. The border commerce coordinator des-
ignated under Government Code, §772.010, shall serve as the chair
of the committee. The commission will appoint the other members
of the committee in accordance with Transportation Code, §201.114.
The commission will appoint members to staggered three-year terms
expiring on August 31 of each year, except that the commission may
establish terms of less than three years for some members in order to
stagger terms.

(3) Duties. The committee shall:

(A) define and develop a strategy for identifying and
addressing the highest priority border trade transportation challenges;

(B) make recommendations to the commission regard-
ing ways in which to address the highest priority border trade trans-
portation challenges;

(C) advise the commission on methods for determining
priorities among competing projects affecting border trade; and

(D) perform other duties as determined by the commis-
sion, the executive director, or the executive director's designee.

(4) Meetings. The committee shall meet at least once a cal-
endar year. The dates and times of meetings shall be set by the com-
mittee. The committee shall also meet at the request of the department.
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(5) Rulemaking. Sections 1.82(i) and 1.83 of this subchap-
ter do not apply to the Border Trade Advisory Committee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 25, 2020.
TRD-202002533

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: August 9, 2020
For further information, please call: (512) 463-8630
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